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Court of Appeals of the District of Columbia 

__________ 

■ 

Cafritz Company, a Corporation,| 

vs. 

Harry A. L. Barker. 

i 

i 

i 

— 

a Supreme Court of the District of Columbia. 

Equity. No. 52866. 

Lillie K. Vertner Jones, 1321 Linden Avenue, Baltimore, 

Md., Plaintiff, 

vs. 

Thomas K. Vertner, Edmund K. Vertner^ Mary B. 

Kearney, Defendants. 

United States of America, 

7 

District of Columbia , ss: 

Be it remembered, That in the Supreme feourt of the 
District of Columbia, at the City of Washington, in said 
District, at the times hereinafter mentioned, ifhe following 
papers were filed and proceedings had in the above-entitled 
cause, to wit: 

1 Bill for Partition . 

Filed May 19, 1931. 

In the Supreme Court of the District of Colunibia, Holding 

an Equity Court. 

! 

Equity. No. 52866. 

Lillte K. Vertner Jones, 1321 Linden Avenue, Baltimore, 

Md., Plaintiff, 

vs. 

Thomas K. Vertner, Edmund K. Vertne^, Mary B. 

Kearney, Defendants. 

The plaintiff, Lillie K. Vertner Jones respectfully repre¬ 
sents to the Court as follows: 
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2 CAFRITZ COMPANY VS. HARRY A. L. BARKER. 

1. That she is a citizen of the United States and a resi¬ 
dent of the City of Baltimore, State of Maryland and 
brings this suit in her own right and as owner of an un¬ 
divided one-third interest in the hereinafter described real 
estate. 

2. That the defendant, Thomas K. Vertner is a citizen of 
the United States and a resident of the City of Richmond 
and is sued in his own right and as owner of an undivided 
one-third interest in the hereinafter described real estate. 

3. That the defendant, Edmund K. Vertner is a citizen 
of the United States, a non resident of the District of Co¬ 
lumbia and plaintiff avers upon information and belief 
that Edmund K. Vertner is now, and has been living in 
Florida for many months; and is sued in his own right and 
as owner of an undivided one-third interest in the herein¬ 
after described real estate. 

4. That defendant, Marv B. Kearnev is a citizen of the 

United States and a resident of Natchez, State of 
2 Mississippi and is sued in her own right as widow 
of Edmund Kearney as hereinafter set forth. 

6. That Thomas Kearney, late a citizen of the United 
States, died on to-wit the 5th day of July, 1896, leaving 
as his heirs at lavr two children, Edmund Kearney and Con¬ 
stance Kearney Vertner, said Constance Kearney Vertner 
was a widow with three i children, Lillie K. Vertner, now 
Jones, plaintiff herein, Edmund K. Vertner and Thomas K. 
Vertner, defendants herein. 

7. That Edmund Kearney, son of said Thomas Kearney, 
deceased, died intestate on to-wit the 4th day of June, 1898, 
leaving a widow, Mary B. Kearney, one of the defendants 
herein, but no children and leaving as his sole heir at law 
his sister the said Constance Kearnev Vertner. 

8. That Constance K. Vertner died testate on the 6th 
day of June, 1904, leaving as her heirs at law three children, 
the said Lillie K. Vertner, now Jones, Thomas K. Vertner 
and Edmund K. Vertner, plaintiff and defendants herein. 

9. That Thomas Kearney died testate, seized and pos¬ 
sessed of the following described real estate situated in 
the District of Columbia, being Parts of Original Lots 
numbered Twelve (12) and Thirteen (13) in Square num¬ 
bered One Hundred and four (104); beginning for the same 
at the Northwest corner of said square, and running thence 
West along the South line of “F” Street 150 feet, 10 inches; 



3 


CAFRITZ COMPANY VS. HARRY A. L. BARKER. 

thence South parallel with Twentieth Street, 90 feet, 4 
inches; thence East, parallel with “F” Street^ 150 feet, 10 
inches to Twentieth Street; thence North along the West 
line of Twentieth Street 90 feet, 4 inches to j the place of 
beginning; And Part of Sub-lot numbered Two (2) in 
Square numbered Four Hundred and forty-eight 

3 (448), as per plat recorded in the Office of the Sur¬ 
veyor for the District of Columbia in Liber N. K. at 

Folio 275, beginning for the same at the Southeast corner 
of said lot, and running thence West along the North line 
of M Street 30 feet, 3 inches; thence North 7^ feet; thence 
East 30 feet’, 3 inches; thence South 75 feetjto the begin¬ 
ning; Parts of Original lots Twelve (12) and Thirteen (13) 
aforesaid improved by premises 2000-2002-2C|04-200£-2008- 
2010-2012 and 2014 “F” Street, N. W. and yacant lots in 
the rear; And part of Sub-lot Two (2) aforesaid is im¬ 
proved with premises 611 and 613 “M” Street, N. W. 

10. That Thomas Kearney by his will devised all his real 
estate in Washington, District of Columbia), in trust ta 
Leroy M. Taylor and E. S. Drake, in trust to }iold the same 
until January 1st, 1928 and by another itenf directed his 
Trustees to pay to Gabriella K. Jordan a certain sum 
monthly for life; Said Gabriella K. Jordan died on to-wit 
about eight years ago. 

11. That Leroy M. Taylor declined to accjept the trust 
and E. S. Drake qualified and acted as sole Trustee, said 
Drake filed a bill of complaint in the Supreme Court of 
the District of Columbia, naming Leroy M. Tdylor, Trustee, 
Constance T\. Vertner, Lillie K. Vertner, Edmund K. Vert- 
ner, Thomas K. Vertner and Gabriella K. Jordan defendants, 
alleging that questions had arisen as to the provisions of 
Thomas Kearney’s will relating to the realj estate in the 
District of Columbia, and that he had been advised that 
said provisions were void because they attempted to create 
a perpetuity and prayed; That by decree the last will and 
testament of Thomas Kearney, deceased, be' construed so 
far as the same deals with the real estate within the Dis¬ 
trict of Columbia therein devised, and the following decree 

was entered in the said cause filed by Brake:” 

4 “This cause, having been calendared, was sub¬ 
mitted on the pleadings filed therein, find, duly con¬ 
sidered, it is, by the court, this 27th day of ,june, 1900, ad¬ 
judged, ordered, and decreed that the provisions of the last 
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will and testament of Thohias Kearney, deceased, so far as 
the same devise or attempt to dispose of lands and tene¬ 
ments lying and being within the District of Columbia, are 
deemed and held to be in violation of the provisions of law 
prohibiting the creation of perpetuities and contrary to the 
statute in such cases made and provided; and it is further 
adjudged, ordered, and decreed that said provisions of said 
will are deemed and held to be void and of no effect, and 
that as to the said land and premises the said Thomas 

Kearnev died intestate and the same descended to his heirs 
♦ 

at law.” 

from this decree no appeal was taken. 

That by deed dated April 28tli, 1915 and recorded July 
13, 1915 Charles S. Landram sole Executor under the will 
of Constance Iv. Vertner, deceased, conveyed to Lillie K. V. 
Jones, Edmund K. Vertner and Thomas K. Vertner as 
tenants in common, in equal shares the real estate herein¬ 
above described, subject to the right of Gabriella K. Jordan 
under the will of Thomas Kearney and the dower right of 
Marv B. Kearnev as the widow of Edmund Kearnev, the 
said Gabriella K. Jordan has departed this life. 

12. That plaintiff, Lillie K. Vertner Jones, and the de¬ 
fendants Thomas K. Vertner and Edmund K. Vertner are 
the owners in equal shares as tenants in common, in fee 
simple, and in possession of the real estate hereinabove de¬ 
scribed, subject to the dower right of defendant, Mary B. 
Kearney, widow of Edmund Kearney, in an undivided one- 
half interest in the real estate hereinabove described. 

13. Plaintiff avers that no partition of the real estate 
hereinabove described can be made in kind, and that she is 
informed that the said real estate may be sold by a decree of 
this Court and partition of said property be effected by a 

division of the proceeds of such sale after an equi- 
5 table and just allowance to defendant Mary B. 

Kearnev. 

* 

Wherefore plaintiff prays: 

1. That a writ of subpoena may issue out of this honor¬ 
able court directed to Thomas K. Vertner, Edmund K. 
Vertner and Mary B. Kearney requiring them and each of 
them to appear and answer the exigencies of this bill. 

2. That a decree be signed in this cause directing a sale 
of the real estate hereinabove described on page two (2) 
of the bill of complaint. 
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3. That a trustee or trustees be appointed tb sell the real 
estate mentioned and described in the foregoing bill at 
public or private sale free from the dower rights of Mary 
B. Kearney, and from the proceeds of such sale a just and 
equitable allowance be made to Mary B. Keajrney and the 
balance thereof be distributed to the said Lillie K. Vertncr 
Jones, Thomas K. Vertner and Edmund Kj. Vertner in 
equal portions after payment of all propfer cost- and 
charges. 

5. And for such other and further relief as to the Court 
may seem meet and proper. 

LILLIE K. VERTNER JONES. 

HARRY A. L. BARKER, 

Attorney for Petitioner. 

i 

District of Columbia, ss: 

I, Lillie K. Vertner Jones, do solemnly swear that I have 
read the foregoing bill of complaint by me subscribed and 
know the contents thereof; that the matter^ and things 
therein stated of my own personal knowledge are true. 

and those stated upon information z.nd belief, I 
6 believe to be true. 

LILLIE K. VERTNER JONES. 

Subscribed and sworn to before me this 18tbj day of Mav, 
1931. 

[notarial seal.] F. B. HOFFMAN, 

Notary Public, D . C . 

Decree for Sale of Real Estate, <&c . 

Filed October 7, 1931. 
#**=»*** 

This cause coming on to be heard at this tcjrm upon the 
pleadings and testimony, and having been submitted, and 

A. D. 
estate 

mentioned and described in the bill of complaint, as follows: 
Parts of original lots 12 and 13 in Square 104 sijtuated in the 
District of Columbia and beginning for the same at the 
Northwest corner of said square, and running thence West 


considered by the Court, it is, this 7th day of Cjctober 
1931, adjudged, ordered, and decreed that the real 
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along the South line of F Street 150 feet, 10 inches; thence 
South parallel with 20th Street, 90 feet, 4 inches; thence 
East, parallel with F Street, 150 feet, 10 inches to 20th 
Street; thence North along the West line of 20th Street 
90 feet, 4 inches to the place of beginning, improved by 
premises 2000, 2002, 2004, 2006, 2008, 2010, 2012 and 2014 
F Street, N. W., Washington, D. C. and 

Part of sub-lot 2 in square 448 situated in the District of 
Columbia, as per plat recorded in the Office of the Surveyor 
for the District of Columbia in Liber N. K. at Folio 275, 
beginning for the same at the Southeast corner of 
7 said lot, and running thence West along the North 
line of M Street 30 feet, 3 inches; thence North 75 
feet; thence East 30 feet, 3 inches; thence South 75 feet to 
the place of beginning, improved by premises 611 and 613 
M Street, N. W., Washington, D. C. be sold; that Harry 
A. L. Barker be, and he is hereby appointed trustee to make 
said sale, giving bond in the penalty of Fifty thousand dol¬ 
lars ($50,000); and that the advertisement of said sale be 
made in the Evening Star newspaper. 

It is further ordered that the provisions of Equity Rule 
No. 72 be in all respects complied with. 

ALFRED A. WHEAT, 

- Chief Justice. 

Memorandum. 

October 7, 1931.—Undertaking of Trustee approved and 
filed. 

Report of Trustee. 

Filed November 23, 1931. 

******* 

The report of Harry A. L. Barker, Trustee, appointed 
by a decree passed in the above entitled cause on the 7th 
day of October, 1931, to make sale of the real estate de¬ 
scribed in the bill of complaint and in said decree, respect¬ 
fully shows to the Court as follows: 

That he did pursuant to said decree advertise the said 
real estate for sale at public auction, and in addition to said 
advertisement had postal cards printed and mailed to 
persons, firms, and corporations advising them of said 
sales. 
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8 That on the 12th day of November, 1931,the real 

estate described in said bill of complaint ivas offered 
for sale at public auction in front of the respective premises 
by your Trustee, through Adam A. Weschler, a skilled auc¬ 
tioneer, who cried the sale, the bidding was spirited; the 
first offer for parts of Original lots 12 and 13 in square 104 
was $30,000.00 and was sold to Mary Sawaya for $53,250.00 
being the highest offer, a check, deposit for $1,000.00 was 
received by your Trustee, which check was placed in the 
Federal American National Bank and Trust jCo., to the 
Credit of Harry A. L. Barker, Trustee, for collection. 

Immediately after the sale of the above parts j of Original 
lots 12 and 13 in square 104, your Trustee offered for sale 
in front of the premises, Part of Sub-lot 2 in square 448 
being the M Street property, the bidding was spirited, the 
sale being cried by Adam A. Weschler, a skilled! auctioneer, 
the first offer for the M Street property was $4,000.00 and 
was sold to Barnett Shapiro for $6,800.00, being the highest 
offer, a deposit, check for $500.00 was receivbd by your 
Trustee and deposited in the Federal American National 
Bank and Trust Company to the credit of Harry A. L. 
Barker, Trustee for collection. 

That your Trustee attended both sales and 

sales were under favorable conditions, large attendance and 

were fairlv and bona fide conducted. 

%/ 

That your Trustee has complied with rule 
Court. 

HARRY A. L. BARKER, 


states both 


68 of this 


9 


District of Columbia, $s: 


Trustee. 


Harrv A. L. Barker, being first dulv sworn, on oath, de- 
pose- and says: 

That the facts set forth in the hereto annexed report by 
him subscribed are true, and that the sales therein referred 
to were honcstlv and fairlv conducted. 

HARRY A. L. BARKER. 

Subscribed and sworn to before me this 23" dav of No- 
vcmber, 1931. 

FRANK E. CUNNINGHAM, 

Cl p yIt 

By HARRY M. HULL, i 

Ass’t Clerk. 
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Order Ratifying Sale . 
Filed November 23, 1931. 


Harry A. L. Barker, Trustee, having reported sale of 
parts of Original lots 12 and 13 in Square 104 fully de¬ 
scribed in the bill of complaint situated in the City of Wash¬ 
ington, District of Columbia, at public auction, to Mary 

Sawava for Fiftv three thousand two hundred and fiftv 
» * * 

($53,250.00) Dollars, and it appearing to the Court that 
said Trustee has received a larger offer, namely $58,600.00 
from H. M. Bowers for the said real estate, since the said 
auction sale. It is this 23rd day of November, 1931, ordered 
that the said sale to Marv Sawava be and the same is 

•r * 

hereby set aside and held to have no force and effect, and 
it is further ordered that the offer of H. M. Bowers be ac¬ 
cepted by the Trustee and sale of the aforesaid property 
made to H. M. Bowers, and it is further ordered that 

10 said sale to II. M. Bowers be and the same is herebv 

%> 

ratified and confirmed bv the Court. 

ALFRED A. WHEAT, 

Chief Justice . 

Petition to Vacate Order Ratifying Sale . 

Filed December 4, 1931. 

* * * * # # * 

The petition of Mary Sawava respectfully represents to 
the Court as follows: 

1. That she is a citizen of the United States and a resi¬ 
dent of the District of Columbia. 

2, That by decree dated and filed herein on October 7th, 
1931, it was adjudged and ordered by this honorable Court 
among other things that parts of original Lots 12 and 13 in 
square 104, situate in the District of Columbia, and im¬ 
proved by premises numbered 2000, 2002, 2004, 2006, 2008, 
2010, 2012 and 2014 F Street, Northwest, Washington, D. C., 
more fully described in and by said decree, be sold, and 
Harry A. L. Barker, Esquire, was appointed trustee to 
make sale after due advertisement in the Evening Star, and 
further that equity rule No. 68 be complied with. 
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3. That thereafter on the 12th day of November, 1931, 
the said Harry A. L. Barker, as trustee, caused the above 
described property to be offered for sale by public auction 
to the highest bidder and that after competitive bidding, 
the said property was sold to Mary Sawayk, your peti¬ 
tioner, for the sum of $53,250, being the highest bid re¬ 
ceived, subject to the approval and ratification of this 
Court. 

4. That thereafter on November 23rd, 1931, as 
11 shown by the proceedings herein, the said trustee 
reported the sale of said property to vqur petitioner 
and that thereupon, without notice to your petitioner and 
without any knowledge on the part of this petitioner that 
any further bid had been made or was expected to be made, 
this Court received a higher bid in open coprt, from one 
H. M. Bowers, and rejected and refused to ratify the sale 
of the said property to your petitioner and ^old the same 
privately to one H. M. Bowers, for the sum 
and even without any opportunity to your 
either meet the bid or to compete with it. Tfhe report of 
the trustee for the ratification of the sale to ypur petitioner, 
heretofore filed in this cause, is hereby referred to and 
made a part hereof. The deposit of $1,000.0Q given to the 
trustee at the time the said sale was made at public auction 
was subsequently returned to your petitioner by the trustee 


pf $58,600.00, 
petitioner to 


when advising her of the action of this Court 


of November 


23, 1931, and your petitioner tenders herewith the return 
of said sum of $1,000.00 and stands ready to comply with 
the terms of sale as knocked down to her at public auction. 

5. Petitioner further avers upon information and belief, 
that no showing was made to this Court against the ratifi¬ 
cation of said sale to your petitioner on her tyd, which said 
bid was fair and adequate; and on the contrary, the only 
ground upon which the Court refused to ratify said sale 
was the fact that a higher bid was made in ppen court by 
the said Bowers eleven days after the auctioii sale. 

6. There has been as vet no compliance with the decree 

of Nov. 23, 1931. ' i 

Wherefore your petitioner prays: 

1. That the decree dated November |23, 1931, con- 
12 firming the sale to H. M. Bowers and refusing con¬ 
firmation of the sale to your petitioned, be set aside 
and vacated. 
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2. That this Court ratify and confirm the sale at public 
auction to your petitioner. 

3. And for such other and further relief as to the Court 
may seem just and proper. 

MARY SAWAYA. 

ALFRED M. SCHWARTZ, 

Attorney for Mary Sawaya. 

District of Columbia, $$: 

Mary Sawaya, being first duly sworn, deposes and says 
that she has read over the aforegoing petition by her sub¬ 
scribed and that she verily believes the matters and facts 
herein stated to be true. 

MARY SAWAYA. 

Subscribed and sworn to before me this 4th day of De¬ 
cember, 1931. 

[notarial seal.] HARRY P. JONES, 

Notary Public, D. C. 

Answer of H . M. Bowers to Petition of Mary Sawaya . 

Filed December 8, 1931. 

****** * 

1-3. This respondent, in answer to said petition, admits 
the allegations of Paragraphs 1 to 3,. both inclusive. 

4. This respondent denies that the trustee reported the 

sale without notice to the petitioner. On the con- 
13 trary, the trustee wrote a letter to petitioner notify¬ 
ing her that on November 23, 1931, he would report 
her offer to the Court, together with any other offer or 
offers received by him. This respondent has been informed 
and believes, and therefore avers that the petitioner re¬ 
ceived said letter in due time, but failed and neglected to 
appear in Court in response to said notice. The Trustee 
waited until twelve-thirty P. M., and then presented the 
facts fully to the Court. After the Court signed the order 
of November 23, 1931, the Trustee forwarded to petitioner 
a check for $1,000.00, being the amount of her deposit, and 
said petitioner duly cashed said check, and accepted return 
of the deposit. 
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5-6. Respondent says that after the Court order was 
passed, an order was placed with the Lawyers hnd District 
Title Insurance Company to search the title to said prop¬ 
erty, and respondent has incurred the expense incident 
thereto. 

Further answering, this respondent says that the sum of 
$53,250.00 does not represent the fair market Value of said 
property, and, further, that the Court had complete juris¬ 
diction in the premises to accept or reject s^id offer, ac¬ 
cording to his discretion; and that the Court’s discretion 
was wisely exercised, in order to secure for the owners a 
fair price for the parcels of real estate aforesaid. Re¬ 
spondent is ready and willing to pay the purchase price, 
and otherwise comply with the order of this Court in the 
premises. j 

H. M. BOWERS. 

i 

Subscribed and sworn to before me this 8th day of De¬ 
cember, 1931. ! 

[notarial seal.] DAVID J. HORNSTEIN, 

Notary Pyblic, D . C. 

MILTON STRASBURGER, 

Atty. for Respondent. 
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i 

Answer of Harry A. L . Barker to Petition of Mary 

Sawaya . 


Filed December 9,1931. 


this respond- 


1, 2 and 3. Answering paragraph-1, 2 and 3, 
ent admits the averments therein contained. 

4. Answering paragraph 4 of the petition this respond¬ 
ent says; that on the 21st day of November,! 1931, he ad¬ 
dressed and mailed the following letter to Mr.'M. Rizik: 

November 21, 1931. 

Mr. M. Rizik, 

1108 Connecticut Avenue N. W., ! 

Washington, D. C. j 

Dear Sir : 

Please be advised I will Monday, the 23rd, day of Novem¬ 
ber, 1931, at ten o’clock A. M., or as soon thereafter as the 
Court will hear me, present an order to confirm and ratify 
the sale of the F Street property to Mary Sawaya. 
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It might be advisable for you to be there or someone rep¬ 
resenting you as it is just possible an offer might be made 
to the Court larger than the sale price at auction, I have 
known such things to happen. 

Very trulv yours, 

HARRY A. L. BARKER. 

That on the 23rd, day of November, 1931, just before 
Court convened your Trustee was handed a letter offering 
to purchase the said property for $58,600.00 and a cashiers 
check for $1,000.00 as deposit, that your Trustee waited 
until about one o’clock before presenting the facts to the 
Court, the Court after hearing the Trustee’s report of the 
auction sale and the offer in writing of H. M. Bowers, or¬ 
dered that the offer of H. M. Bowers be accepted by the 
Trustee and the sale to H. M. Bowers be and the 
15 same is ratified and confirmed. 

That on the 23rd, day of November, 1931, your 
Trustee addressed and mailed the following letter to Mr. 
M. Rizik, inclosing his check for $1,000.00 which said check 
was accepted and cashed, the cancelled check being now in 
the possession of your Trustee. 

November 23, 1931. 

Mr. M. Rizik, 

1108 Conn. Ave. N. W., 

Washington, D. C. 

Dear Sir: 

When I presented to the Court an order to ratify the 
sale of x>roperty 0 n F Street, sold at public auction to 
Mary Sawaya, which property was bid in by you for her, 
and your check given for the deposit, an offer was handed 
to me in writing with check for deposit, which offer was 
$58,600.00. I then advised the Court of this offer and the 
Court signed an order ratifying sale to H. M. Bowers for 
$58,600.00. 

As the matter now stands the sale to Mary Sawaya has 
been set aside and the offer of Mr. Bowers has been rati¬ 
fied by the Court. 

I am therefore herewith inclosing check for $1,000.00 to 
your order, being the deposit you placed with me. 
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I advised you by mail that I had known such things to 
happen and requested you or your representative to be in 
Court today when I presented the order for ratification. 
Very truly yours, 

HARRY A. L. BARKER. 

Further answering this respondent, Trusted, says that 
it was announced at the auction sale that the sile was sub¬ 
ject to the approval and ratification by the Court. 

The Court, in its discretion, had jurisdiction to accept or 
reject the sale to Mary Sawaya and the Court ^ejected said 
sale and confirmed the sale to H. M. Bowers and by so do¬ 
ing secured for the owners of the property $5,350.00 
16 more than the bid made by Mary Sawaya, through 
Mr. M. Rizik. 

The motion should be denied and the petition dismissed. 

HARRY A. L. BARKER. 

j 

District of Columbia, ss: 


Harry A. L. Barker, being first duly sworn, on oath de¬ 
pose- and says that he has read the aforegoing answer by 

him subscribed and verilv believes the matters and facts 

* 

therein stated to be true. 

HARRY A. L. BARKER. 

I 

Subscribed and sworn to before me this 9" daly of Decem¬ 
ber, 1931. 

FRANK E. CUNNINGHAM, 


Bv HARRY M. HULL, 

Asst. Ctyrk. 


Clerk, 


Ansiver of Lillie K. Vertner Jones et al. to the Petition and 

Motion of Mary Saivaya . j 

Filed December 9, 1931. j 

i 

###**#* 

That respondents are plaintiff and defendants in the 
above entitled cause and owner in fee simple i>f the prop¬ 
erty described in the petition. 

1-2-3. Respondents admits the averments contained in 
paragraph 1-2 and 3 of the petition of Mary Sawaya. 
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4. Answering paragraph 4, respondents say that on the 
21st day of November, 1931, Harry A. L. Barker, 

17 Trustee appointed by the Court in this cause, ad¬ 
dressed a letter to M. Rizik advising him, Rizik to be 

present in Court on November 23rd, 1931, at ten o’clock A. M. 
at which time he, Barker would present an order to the 
Court ratifying the auction sale, that it is just possible an 
offer might be made larger than the offer received at auc¬ 
tion, that he Barker had known such things to happen; that 
on the 23rd day of November, 1931, just before the Court 
convened H. M. Bowers made an offer in writing of 
$58,600.00 for said property and deposited with the Trustee 
a cashiers cheek for $1,000.00, Bowers said offer being 
$5,350.00 more than the offer of Mary Sawaya; that the 
Trustee reported to the Court he had sold the said property 
at public auction subject to the approval and ratification of 
the Court to Mary Sawaya for $53,250.00, she being the high¬ 
est bidder, and also advised the Court of the offer of 
H. M. Bowers of $58,600.00 for said property, the Court 
rejected the offer of Mary Sawaya and accepted the offer 
of H. M. Bowers and signed an order ratifying and confirm¬ 
ing the sale to H. M. Bowers. 

That on the same day, November 23rd, 1931, the Trustee, 
Harry A. L. Barker addressed a letter to M. Rizik advising 
him of the Court’s action and inclosing in said letter his, 
Harry A. L. Barker, Trustee check for $1,000.00 to the 
order of M. Rizik, being *the deposit placed with said Trus¬ 
tee at the time of said auction sale, the said check was 
accepted and cashed by M. Rizik, and the said check is now 
in the possession of Harry A. L. Barker marked paid. 

That M. Rizik attended the auction sale, Marv Sawava 
did not attend, M. Rizik made the highest offer, namely 
$53,250.00 for the property and the same was sold to him 
subject to the ratification by the Court, which he well 

18 understood, that said Rizik told the Trustee Marv 
Sawaya was the purchaser, and gave his personal 

check for the deposit to the Trustee, which said $1,000.00 
was returned to M. Rizik and he accepted and cashed the 
same. 

Your respondents are the owners of the said property 
and it would be unjust to them and inequitable for the Court 
to set aside the sale to II. M. Bowers, such action by the 
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Court would cause the respondents to lose the sum of 
$5,350.00. ! 

Respondents are advised it is within the discretion of the 
Court to reject or accept offers for property sold it a judi¬ 
cial sale, the Court in its sound discretion rejected the offer 
of Mary Sawaya and accepted the offer of II. M. Bowers 
and ratified and confirmed the sale to H. M. Bowe|s. 

Respondents are advised that M. Rizik by accenting and 
cashing the check for $1,000.00 aforesaid waived his rights, 
if any he had. ! 

Respondents say that the prayers in Mary Sawaya’s peti¬ 
tion should be denied, the petition dismissed and the motion 
overruled. 

HARRY A. L. BARKER, 

j 7 

Attorney for Respondents. 
District of Columbia, ss: | 

Harry A. L. Barker, being first duly sworn, upon oath 
deposes and says that he is attorney for the respondents 
and has read the aforegoing answer by him subscribed as 
such attorney and that he verily believes the natters and 
facts therein stated to be true. 

HARRY A. L. BARKER. 

19 Subscribed and sworn to before me thi^ 9th day 
of December, 1931. I 

FRANK E. CUNNINGHAM, 

! Clerk , 

By HARRY M. HULL, 

Asst. Cl^rk. 

Order Denying Rehearing. 

Filed February 29, 1932. 

# # # * * * # 

i 

This cause coming on for hearing upon the petition of 
Mary Sawaya filed herein on the 4th day of December, 1931, 
seeking a rehearing upon the action of the Court upon the 
petition of Harry A. L. Barker, trustee, filed j November 
23rd, 1931, and praying for the vacating of the |said order 
dated November 23rd, 1931, and to confirm the sate to Mary 
Sawaya upon her bid at public auction, as repotted by the 
trustee, and upon consideration thereof and the answers 
thereto, it is by the Court this 29 day of February, 1932, 

i 
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Adjudged, ordered, and decreed that the prayers of the 
said petition of the said Mary Sayawa be and the same are 
hereby denied. 

ALFRED A. WHEAT, 

Chief Justice. 

To the aforegoing decree the petitioner, Mary Sawaya, 
excepts, and notes in open Court an appeal to the Court of 
Appeals of the District of Columbia, and the undertaking 
for costs on appeal is hereby fixed in the penalty of One 
Hundred ($100.00) Dollars or in lieu thereof the sum of 
Fifty ($50.00) Dollars in cash; and the undertaking 
20 as a supersedeas is hereby fixed in the sum of 
$5,000.00. 

ALFRED A. WHEAT, 

Chief Justice . 

O. K. as to form. 

ALFRED M. SCHWARTZ, 

Atty. for Mary Sawaya. 

MILTON STRASBURGER, 

A tty. for H. M. Bowers. 

HARRY A. L. BARKER, 

Trustee & Atty . for Plaintiff & Defendants. 

Memoranda. 

March 8, 1932.—Undertaking on appeal ($100) from de¬ 
cree of November 23, 1931, approved and filed. 

Undertaking on appeal ($100) from decree of February 
29, 1932, approved and filed. 

Order Allowing Special Appeal. 

Filed March 21, 1932. 

Court of Appeals of the District of Columbia, January 

Term, 1932. 

No. 1906, Original. Equity. No. 52866. 

Mary Sawaya, Petitioner, 
vs. 

Lillie K. Vertner Jones, Thomas K. Vertner, Edmund K. 

Vertner, et al. 

On consideration of the petition for allowance of a spe¬ 
cial appeal in the above entitled cause from the orders of 
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the Supreme Court of the District of Columbia en- 

21 tered therein on November 23, 1931, and February 

29,1932, j 

It is ordered by the Court that said petitioi). be and it is 
hereby granted, and the special appeal allowed as prayed. 

Per Mr. Chief Justice MARTIN, 

March 19, 1932. 

A true copy. Test: 

[seal.] HENRY W. HODGES, 

Clerk Court of Appeals, D. C. 

Petition of Helen M . Bowers . | 

Filed March 29, 1932. 

******* 

The petition of Helen M. Bowers 
the Court as follows: 

(1) That a special appeal has been allowed [by the Court 

of Appeals of the District of Columbia fro^n the order 
passed herein confirming the sale to petitioner of parts of 
original lots 12 and 13 in Square 104, for the sum of $58,- 
600.00; and said appeal is being perfected by J^ary Sawaya, 
one of the bidders for said property. Special Appeal was 
allowed March 19th, 1932. j 

(2) Petitioner’s offer to purchase said property was ac¬ 
companied by a deposit of $1,000.00, delivered to the Trus¬ 
tee; and said offer to the Trustee was subjecf; to the final 
approval and ratification by the Court of said offer. 

(3) Owing to the pendency of said appeal ito the Court 
of Appeals, the Trustee herein cannot convey jto petitioner 
a good record title to said property in fee sirjiple, because 

if the order of this Court should be reversed by the 

22 Court of Appeals, the Trustee herein will be re¬ 
quired to convey the property to the person and in 

the manner designated by the Court of Appeals in its 
mandate. 

(4) Until said appeal is disposed of by tljie Court of 
Ai>peals, petitioner, if she should take a deed from the 
Trustee, would be unable to improve said property, and 
unable to secure a construction loan thereoh, because it 

i 

2—58990 
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would be impossible to get one of the Title Companies to 
report said title in petitioner. 

(5) If petitioner should pay the complete purchase price 
for said property and take a deed thereto, the Trustee 
would be unable to distribute said funds until the special 
appeal should be disposed of. 

(6) The final decree in this case respecting the owner¬ 
ship of said property would have to be in the terms pre¬ 
scribed by the Court of Appeals, and if the Court on said 
appeal should reverse the decree of this Court, the prop¬ 
erty would be subject to such decree; and the Trustee would 
be required to convey the same to the person designated in 
such decree. 

(7) If pending the said special appeal the Trustee should 
execute a deed to your petitioner, he would be unable to 
comply with any mandate of the Court of Appeals that 
might be entered in this cause. 

(8) Petitioner is informed by Counsel that the allowance 
by the Court of Appeals of the Special Appeal has the 
effect of staying the order appealed from; but the Trustee 
has indicated that he does not concur in this opinion. 

(9) In view of the conditions and circumstances above 
set forth, petitioner avers that great confusion would re¬ 
sult if she should close the transaction during the 

23 pendency of the special appeal. Consequently she 
addressed a letter to the Trustee, requesting him to 
postpone the time for closing said transaction, a copy of 
which letter is annexed hereto, marked “Exhibit No. 1”. 

(10) The Trustee had declined the request made by pe¬ 
titioner, as will appear by reference to his letter under 
date of March 28, 1932, copy of which is hereto annexed, 
marked “Exhibit No. 2”. 

The premises considered, petitioner prays as follows: 

(1) That an order be entered herein staying the decree 
of this Court relating to the sale and conveyance of said 
real estate until the special appeal has been disposed of by 
the Court of Appeals; and that the rights of petitioner be 
preserved in the premises until such time. 

(2) That the Trustee be directed not to convey said prop¬ 
erty or consummate said transaction until the further order 
of the Court in the premises. 
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(3’) That the appellant, Mary Sawaya, shall file herein 
an undertaking on appeal, to act as a supersedeas, in such 
sum as the Court may fix. 

(3) And for such other and further relief as the nature 
of the case may require. 

HELEN M. BOWERS, 

Petitioner. 

MILTON STRASBURGER, 

Attorney for Petitioner. 

24 District of Columbia, ss: 

Helen M. Bowers, being first duly sworn, deposes and 
says that she has read the foregoing petition by her sub¬ 
scribed and knows the contents thereof; that shef verily be¬ 
lieves the facts therein stated to be true. 

HELEN M. B(j)WERS. 

Subscribed and sworn to before me this 29 day of March, 
1932. ! 

[notarial seal.] DAVID J. HORNSTEIN, 

Notary Public, D. C. 


Exhibit No. 1. 


March Twenty-five, 1932. 

Mr. Harry A. L. Barker, 

Trustee in equity cause No. 52866, 

Woodward Building, 

Washington, D. C. 

Dear Mr. Barker : J 

Mr. Campbell informs me that the application of Mary 
Sawaya for the allowance of a special appeal from the de¬ 
cree ratifying the sale to my client has been alloWed by the 
Court of Appeals. 

The offer of H. M. Bowers being conditioned upon ac¬ 
ceptance and approval by the Court, I respectfully request 
that it be understood between you and H. M. lowers that 
the time of performance of the contract await t^ie final ac¬ 
tion of the Court of Appeals. Otherwise great confusion 
would arise as to the respective rights of the parties. 
Yours truly, 

(Signed) MILTON STRASBUR0ER, 

Attorney for H . M. Bowers . 
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Exhibit No. 2. 


March 28, 1932. 

Milton Strausberger, Esq., 

1518 K Street N. W., 

Washington, D. C. 

Yertner v. Vertner et al. 

Dear Mr. Strausberger : 

Replying to your letter of the 25th, I regret I cannot, as 
Trustee appointed by the Court, enter into any such un¬ 
derstanding as set forth in your letter and no such under¬ 
standing is had between us. 

Personally I would be pleased to do anything within rea¬ 
son, but as Trustee I have no discretion and it is mv dutv 
to insist upon the order of Court and the terms of sale 
being complied with. 

Herewith inclosed find copy of letter addressed and 
mailed this day to H. M. Bowers. 

Very truly yours, 

(Signed) * * HARRY A. L. BARKER. 

i March 28, 1932. 

H. M. Bowers, 

1518 K Street N. W., 

Washington, D. C. 

Jones v. Vertner et al. 


Dear Sib : 

As Trustee appointed by the Supreme Court of the Dis¬ 
trict of Columbia in the above entitled cause, Equity No. 
52,866 to sell certain property therein set forth subject to 
confirmation by the Court, I reported your offer to pur¬ 
chase for $58,600.00 parts of original lots 12 and 13 in 
square 104 improved by 2000 to 2014 inclusive F Street, 
N. W., to the Court. 

As you know the Court signed an order directing me as 
Trustee to accept your offer and sell the said property 
to you and confirmed the Trustee’s sale to you, whereupon 
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your check for deposit $1,000.00 was accepted and 
26 cashed by the Trustee. j 

The order confirming the sale to you was signed 
by the Court on the 29th day of February, 1932. 

I call your attention to the fact that the [terms of sale 
are, One-third of the purchase price to be in leash, the bal¬ 
ance in two equal instalments in one and two years, 6% 
payable semi-annually, secured by Deed of Trust upon the 
property, terms of sale to be complied with within thirty 
days from day of acceptance of offer and confirmed by the 
Court. j 

The thirty days is about to expire, the Trustees Deed 
has been drawn conveying title to the aforesaid property to 
you, H. M. Bowers, and will be delivered to jyou upon you 
complying with the terms of sale. 

Will thank you to advise me at once whether to deliver 
the Deed to you or to the Title Company. 

Very truly yours, 

(Signed) HARRY A. K BARKER, 

Order. 

i 

Filed March 30, 1932. 

*#**•* 

Upon consideration of the petition of Hel^n M. Bowers, 
filed herein on March 29, 1932, and the mption of Lillie 
K. Vertner Jones, et al., filed on March 30, 1932, and after 
argument on behalf of said parties and on tj>ehalf of Mary 
Sawaya, it is by the Court, this 30th day of March, 1932, 
Ordered that Harry A. L. Barker, Trustee^ shall not con¬ 
vey the parcel of real estate involved in the order of No¬ 
vember 23, 1931, until the special appeal has been deter¬ 
mined by the Court of Appeals. I 

And it is further ordered that the rights of Helen M. 
Bowers and Mary Sawaya be, and the same are hereby, re¬ 
served, pending said appeal. I 

O. R. LUjHRING, 

Justice . 

MILTON STRASBURGER, 

Atty. for Helen Bowers . j 

ALFRED M. SCHWARTZ, j 

Atty. for Mary Sawaya. i 
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Certificate of Dismissal . 
Filed September 28, 1932. 


Court of Appeals of the District of Columbia, April Term, 

1932. 


No. 5650. Equity. No. 52866. 

Mary Sawaya, Appellant, 
vs. 

II. M. Bowers, Harry A. L. Barker, Trustee; Lillie K. 
Vertner Jones, Thomas K. Yertner, and Edmund K. 
Yertner. 

I, Henry W. Hodges, Clerk of the Court of Appeals of 
the District of Columbia, do lierebv certify that an order 
of appellant’s attorney, dismissing the appeal in the above- 
entitled cause, was filed in this office September 28, 1932, 
and the appeal has accordingly been entered dismissed pur¬ 
suant to Rule 12 of this Court. 

In testimony whereof I hereunto subscribe mv name and 
* * 

affix the seal of said Court of Appeals, at the City of Wash¬ 
ington, this 28th day of September, A. D. 1932. 

[seal.] * HENRY W. HODGES, 

Cleric of the Court of Appeals 
1 of the District of Columbia, 

Bv MONCURE BURKE, 

Deputy . 

28 Petition of TI. M. Bowers for Withdrawal of Offer 

to Purchase Real Estate. 

Filed October 3, 1932. 

#•***#* 


The petition of H. M. Bowers respectfully shows the 
Court as follows: 

(1) This is a partition suit wherein Harry A. L. Barker 
was appointed Trustee to sell the following parcels of 
land: “Parts of original lots 12 and 13 in Square 104.” 
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(2) On November 23, 1931, petitioner, at tfye request of 

the Cafritz Company, a corporation engaged in the real 
estate business, offered to purchase said land! for the sum 
of $58,600.00, making a deposit of $1,000.00. The offer pro¬ 
vided that the purchase and sale should be consummated 
in thirty days from November 23, 1931. ! 

(3) On said date the Court passed an order!directing the 
Trustee to accept said offer, and the sale was Confirmed. 

(4) Thereafter, on December 4, 1931, one Mary Sawaya 
filed a petition to vacate the aforesaid order 'ratifying the 
sale to petitioner, upon the ground that she had been the 
highest bidder for said property at an auction sale con¬ 
ducted by the Trustee. 

(5) Such proceedings were had herein that on February 

29, 1932, the Court denied the prayers of the petition of . 
Mary Sawaya. | 

(6) Thereafter the said Mary Sawaya applied to the 
Court of Appeals of the District of Columbia [for the allow¬ 
ance of a special appeal from the orders aforesaid, and 
said special appeal was duly allowed by the Court of Ap¬ 
peals. 

(7) Said special appeal by Mary Sawaya was duly per¬ 
fected on March 8, 1932, and thereafter she filed her 

29 record on appeal and brief in the Court of Appeals, 
and the case was assigned Tor hearing at the Octo¬ 
ber term of the Court. 

(8) On September 29, 1932—a period of ten months after 
the order of sale to petitioner had been confirmed, and a 
period of six months after the allowance of said special 
appeal—the said Mary Sawaya voluntarily dismissed her 
said appeal. 

(9) Petitioner avers that while the said Special appeal 
was pending, and before the dismissal thereof, to wit, on 
September 15, 1932, your petitioner addressed a letter to 
the said Trustee wherein she notified him that because of 
the delay incident to the sale of said property, she with¬ 
drew her offer, and requested the Trustee to return the 
deposit made by her as aforesaid. A copy of said letter 
is annexed hereto and made part hereof, jnarked 4 ‘Peti¬ 
tioner’s Exhibit No. 1”. 

(10) The Trustee has made no direct reply to said letter, 

but under date of September 29, 1932, he called upon your 
petitioner to consummate said sale. j 
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(11) Your petitioner avers that it would be unjust and 
inequitable to insist upon a consummation of said sale at 
this time for the reasons following, to wit: 

(a) The offer of purchase expressly provided for a sale 
within thirty days from the date of the offer, to wit, No¬ 
vember 23, 1931, whereas the consummation of said sale 
was prevented for a period of more than ten months, by 
reason of the filing of the aforesaid petition to vacate the 
order of ratification, and the pendency of the special appeal 
aforesaid. 

(b) During the said period of ten months’ economic and 
rental conditions in the District* of Columbia have mate¬ 
rially changed, and values of real estate have been thereby 

impaired. 

30 (c) The offer to purchase the property in question 

was made with a View to the immediate erection of 
a modern apartment house thereon, and at said time it was 
entirely feasible and logical to engage in said enterprise as 
a large building loan would have been available, and condi¬ 
tions prevailing at that time warranted the project in mind. 
During recent months entirely new and different conditions 
prevail in the real estate market and in financial circles, 
and it is at present impossible to obtain finances for the 
project in question. At the present time the insurance 
companies, trust companies and financial institutions here¬ 
tofore depended upon for the advancing of funds in large 
amounts for building projects, are not making any large 
loans for such purposes. The present improvements upon 
the property are in a bad state of repair, and the land was 
purchased solely for the purpose hereinbefore stated. The 
offer aforesaid to purchase the property was made in good 
faith and would have been consummated had the Trustee 
within a reasonable time been in position to make convey¬ 
ance of the said property, and the delay was brought about 
through no fault on the part of petitioner. The time for 
the completion of the contract beyond the thirty days men¬ 
tioned in the offer was at no time extended by petitioner, 
and the delay has rendered it practically useless for the 
purpose intended when the offer was made. Petitioner, at 
the time of making the offer of purchase, had no reason to 
believe that the final confirmation of the sale would be de¬ 
layed beyond the thirty day period, and relied upon a 
prompt confirmation of said offer. 
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I 

(12) Petitioner further avers that at the time of the 
filing of the bill of complaint in this cause, there was 

31 of record a certain deed of trust dat^d August 1, 
1930, from defendant, T. Kearny Vertner and Janey 

B. Vertner, his wife, to the American Bank ahd Trust Co., 
Trustee, to secure the West End Bank of Richmond, Vir¬ 
ginia, in the sum of $20,000.00, represented i by the four 
promissory notes of said defendant for $5,00().00 each, all 
payable three years after date, with interest it 6 per cent, 
payable semi-annually, whereby the said defendant con¬ 
veyed to the said Trustee his undivided one-third interest 
in the parcels of land hereinbefore described. Said deed 
of trust was duly recorded among the land records of the 
District of Columbia in Liber 6475 at folio 321. The said 
indebtedness remained unpaid and the said deed of trust 
remained unreleased of record at the time of the filing of 
the bill of complaint herein, nevertheless the said Trustee 
named in the deed of trust was not made a party to these 
proceedings, and is not bound by the decree herein. 

(13) The indebtedness last-aforesaid remains unpaid at 
this time, and said deed of trust remains at this time un¬ 
released of record; and petitioner avers that the Trustee 
cannot convey a good unencumbered title to said property. 

(14) On May 11, 1931, the plaintiff, Lillie! K. Vertner 
Jones, by her certain deed of trust, recorded on May 12, 
1931 in Liber 6555 at folio 205, conveyed her undivided 
interest in the land aforesaid to Frank B. lloffman and 
Francis W. Hill, Jr., to secure R. Edgar Tippett in the 
sum of $3,000.00, payable one year after date, with interest 
at six per cent, payable semi-annually. Said jiebt remains 
at this time unpaid and said deed of trust remains unre¬ 
leased of record. 

(15) The bill of complaint in this cause failed to contain 
an allegation that the lands could not be divided 

32 without loss or injury to the parties interested, as 
required by Sec. 92 of the D. C. Code, and there 

is no evidence in the record that the lands coqld not be so 
divided. Without said allegation and proof, the Court ac¬ 
quired no jurisdiction to enter the decree herein. Peti¬ 
tioner avers that the allegation of Paragraph JL3 of the bill 
of complaint was not sufficient to comply with the afore¬ 
said provision of the Code, and did not confer such juris¬ 
diction. Petitioner further avers that the latnds in ques^ 
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lion are improved by eight dwellings, identical in character, 
and the same could have been divided without loss or injury 
to the parties interested. 

(16) Petitioner further avers that the record in this cause 
contains no evidence in support of the various allegations 
of heirship, death of parties named, and other essential 
averments of said bill, and in the absence of such evidence 
the Court was without jurisdiction to enter the decree for 
sale of said property. 

(17) The defendant, Edmund K. Vertner, is a married 
man, whose wife is living, and said wife, Laura Vertner, is 
claiming a dower interest in said property. Said wife was 
not made a party to this suit and is not bound by the decree 
herein. Said facts appear by the proceedings before the 
Auditor, forming part of the record in this case. 

(IS) That without any fault on the part of petitioner, 
there has been an unreasonable delay, (to wit, a period of 
ten months), in the completion of the sale, during which 
time the Trustee could not have conveyed an indefeasible 
title, because of the pendency of the special appeal herein¬ 
before set forth. 

(19) The written offer submitted to the Trustee by your 
petitioner expressly provides that the title should 

33 be good, clear of record, and free from encumbrances. 

Petitioner avers that the Trustee, by reason of facts 
aforesaid, is not able to convey such title. 

(20) The alleged contract of sale is entirely lacking in 
mutuality for the following reason, to wit: The cash pur¬ 
chase price required to be paid thereunder could not be 
applied to the payment of the existing encumbrances against 
the undivided interests of the parties thereto because said 
purchase money would have to be divided in equal shares 
between the co-owners, while the encumbrances are against 
certain undivided interests. Even if said purchase money 
could be applied to the payment of the existing encum¬ 
brances, it would not be sufficient in amount to discharge 
said encumbrances. The Trustee has in writing offered to 
deliver a deed to said property, but has made no legal 
tender of a release or releases of said encumbrances. 

The premises considered, petitioner prays as follows: 

(1) That a rule be issued herein, requiring the Trustee to 
show cause herein, on a day certain, why the following 
prayers of this petition should not be granted. 
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I 

(2) That an order be passed herein vacating the order 
of November 23, 1931, and that the said Trustee be au¬ 
thorized and directed to cancel the offer of purchase re¬ 
ferred to therein. 

(3) That the Trustee be authorized and directed to re¬ 
turn to your petitioner the deposit of $1,000.00, heretofore 
made by her. 

(4) That the Court, in the exercise of its discretion, in 
view of the changed conditions arising since the offer of 

purchase was made, release the petitioner from the 
34 said offer of purchase, upon such conditions as to 
the Court may seem meet and proper. 

(5) And for such other and further relief as the nature 
of the case may require. 


H. M. BOW 


ERS, 


Petitioner . 

MILTON STRASBURGER, 

Attorney for Petitioner. 

District of Columbia, ss : 

i 

H. M. Bowers, being first duly sworn, deposes and says 
that she has read the foregoing petition.by her subscribed, 
and knows the contents thereof; that she verily believes 
the facts therein stated to be true. 

h. m. Rowers. 

i 

Subscribed and sworn to before me this 3rd day of Oc¬ 
tober, 1932. 

[notarial seal.] HAROLD P. GANSS, 

Notary Public, D. C. 
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Petitioner's Exhibit No. 1. 


Washington, D. C., September 15, 1932. 


Mr. Harry A. L. Barker, 

Trustee in equity cause No. 52866, 

Woodward Building, 

Washington, D. C. 

Dear Sir: 

Referring to my offer under date of November 23, 1931, 
to purchase parts of original lots 12 and 13 iij square 104, 
for the sum of $58,600.00, I beg to advise ydu that since 



28 


CAFRITZ COMPANY VS. HARRY A. L. BARKER. 


you have been unable to accept the offer or to consummate 
a sale of the said property to me because of the pendency 
of the appeal of Mary Sawaya, and in view of the changed 
economic conditions that have occurred during the past 
ten months, I hereby notify you that I withdraw my offer 
to purchase said property, and request that you return the 
deposit of $1,000.00. 

Very trulv vours, 

(Signed) ' * H. M. BOWERS. 


Order. 

Filed October 4, 1932. 

******* 

Upon consideration of the petition of H. M. Bowers filed 
herein on October 3, 1932, it is by the Court this 4th day of 
October, 1932, 

Ordered that Harry A. L. Barker, Trustee, be required 
to show cause herein on the 17th day of October, 1932, at 
ten o’clock, A. M., why the order of the Court under date 
of November 23, 1931, should not be revoked for the rea¬ 
sons set forth in the said petition, and why the said Trustee 
should not be required to return to petitioner the deposit 
of $1,000.00, and why the prayers of said petition filed on 
October 3, 1932 should not be granted; provided a 
36 copy of this order be served upon the said Harry 
A. L. Barker at least two clear days before the re¬ 
turn dav. 

JAMES M. PROCTOR, 

Associate Justice. 

Petition of Harry A. L. Barker, Trustee for Decree Direct¬ 
ing Purchaser to Comply with Terms of Sale. 

Filed October 11,1932. 

* * * * * * * 


The petition of Harry A. L. Barker, Trustee, respectfully 
shows to the Court as follows: 

1. That by an order of Court in the above entitled cause 
passed on the 7th day of October, 1931, petitioner was 
appointed Trustee to sell parts of Original Lots 12 and 13 
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in Square 104 and part of sub. 2 in Square 448, both said 
parcels of land being* fully described in the ordfer aforesaid 
and petitioner on the 7th day of October filed ikis bond and 
qualified. 

2. That the aforesaid property was duly advertised for 
sale and sold at public auction on to wit the |12th day of 
November, 1931, subject to ratification and confirmation by 
the Court. 

3. That parts of original Lots 12 and 13 in Square 104 
aforesaid was sold to Mary Sawava for $53,250.00, subject 
to the ratification and confirmation of said sale by the Court 
on the 12th, day of November, 1931, at the aforesaid auction 
sale and Mary Sawaya deposited with the Trustee $1,000.00 
as part purchase price and deposit. 

4. That a few days prior to November 23rd, |1931, Milton 

Strasburger, Esq., told petitioner he was authorized 
37 by a client to purchase the property sold to Mary 
Sawaya at the aforesaid auction sale arid wanted to 
know if petitioner would consider and report a higher offer 
to the Court, petitioner told Mr. Strasburger \e was going 
to report the sale at public auction to Mary Sriwava of the 
aforesaid parts of original lots 12 and 13 in square 104 to 
the Court on Monday the 23rd, day of November, 1931; On 
Monday the 23rd, day of November, 1931 as petitioner was 
about to leave his office for the Court House fo file his re¬ 
port of the aforesaid auction sale and report!the same to 
the Court for confirmation, Mr. Strasburger Icame in and 
said he had his client’s offer in writing and check of $1,000.00 
as a deposit for the purchase of the aforesaidj land sold at 
public auction to Mary Sawaya, copy of said offer as 
follows: 

Washington, D. C., November 23,1931. 

Mr. Harry A. L. Barker, 

Trustee in equity cause No. 52866, 

Woodward Building, 

Washington, T). C. 

Dear Sir: 

T hereby offer fo purchase the following parcels of land 
in the District of Columbia, to wit, Parts of original lots 
12 and 13 in Square 104, beginning for the same at the 


i 
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northwest corner of said square, and running thence west 
along the south line of F street 150 feet 10 inches, thence 
south parallel with 20th, street 90 feet 4 inches; thence east 
parallel with F street 150 feet 10 inches to 20th street; 
thence north along the west line of 20th street 90 feet 4 
inches to the place of beginning, improved by premises 2000, 
2002, 2004, 2006, 2008, 2010, 2012 and 2014 F street, north¬ 
west, at and for the sum!of $58,600.00, upon the following 
terms: One-third of the purchase money to be in cash, the 
balance in two equal instalments, represented by the prom¬ 
issory notes of the purchaser, payable in one and 
38 two years, with interest at six per cent per annum, 
payable semi-annually, secured by deed of trust upon 
the property sold. 

I enclose herewith a deposit of $1,000.00, all conveyancing, 
recording and notarial fees at cost of purchaser, Title to 
be good of record. Terms of sale to be complied with 
within thirty days from acceptance of offer. It is under¬ 
stood that this offer is to be reported to the Court, and the 
sale is subject to the action of the Court in said Equity 
cause No. 52,866. 

Verv truly vours, 

H. M. BOWERS. 

Petitioner on the same day, November 23rd, 1931 re¬ 
ported the aforesaid sale at public auction to Mary Sawaya, 
to the Court, for $53,250.00 and called the Court’s atten¬ 
tion to the aforesaid offer of H. M. Bowers of $58,600.00 for 
the same property, the Court ordered the trustee to accept 
the offer of H. M. Bowers and ratified and confirmed the 
sale to H. M. Bowers on the 23rd, day of November, 1931, 
Trustee thereupon returned the deposit of Mary Sawaya. 

5. That on the 4th, day of December, 1931, Mary Sawaya 
filed a petition in the above entitled cause to vacate the 
order of November 23rd, ratifying the sale of the afore¬ 
said property to H. M. Bowers, to which petition H. M. 
Bowers filed an answer, appeared in Court in opposition to 
said petition and after argument by respective counsel, at 
counsel’s request leave was granted to file supplemental 
memorandum of authorities, and on the 21st, day of Decem¬ 
ber, 1931, counsel representing the respective parties were 
advised as follows: 
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39 Clerk’s Office, Supreme Court of the District of 

Columbia. 


Dear Sir: 


Washington, Dec. 21, 1931 


al., Chief 


In Equity case No. 52,866, Jones vs. Vertner et 
Justice Wheat has ruled, “Upon reconsideration of the 
matter I am still of the opinion that the motion | to vacate 
order ratifying sale must be overruled. 

FRANK CUNNINGHAM, 

Clerk. 


I 


and on the 29th day of February, 1932, Mr. Justice Wheat 
signed the following order: j 

This cause coming on for hearing upon the petition of 
Mary Sawaya filed herein on the 4th day of December, 1931 
seeking a rehearing upon the action of the Cour}; upon the 
petition of Harry A. L. Barker, trustee, filed November 
23rd, 1931, and praying for the vacating of said order dated 
November 2'3rd, 1931, and to confirm the sale to Mary Sa¬ 
waya upon her bid at public auction, as reported by the 
trustee and upon consideration thereof and the answers 
thereto, it is by the Cotirt this 29th day of February, 1932, 
Adjudged, ordered and decreed that the prayers of the 
said petition of the said Mary Sawaya be and the same are 
hereby denied. 

ALFRED A. WHEAT, 

Chief Justice . 

To the foregoing decree the petitioner, Mary Sawaya, 
excepts, and notes in open Court an appeal to the Court 
of Appeals of the District of Columbia, and the undertak¬ 
ing for cost on appeal is hereby fixed in the penalty of 
One-hundred ($100.00) Dollars or in lieu thereof the sum 
of Fifty ($50.00) Dollars in cash; and the undertaking as 
a supersedeas is herebv fixed in the sum of $5,000.00. 

ALFRED A. WHEAT, 

Chief Justice . 

O. K. as to form. 

ALFRED M. SCHWARTZ, I 

Atty . for Mary Sawaya . j 

MILTON STRASBURGER, 

Atty . for H. M. Bowers. 

HARRY A. L. BARKER, 

Trustee . 




32 CAFRITZ COMPANY VS. HARRY A. L. BARKER. 

40 The appeal was perfected, but no supersedeas un¬ 
dertaking was filed by Mary Sawaya. 

6. That on to wit, the Stli day of March, 1932, Mary 
Sawaya petitioned the Court of Appeals of the District 
of Columbia for allowance of a special appeal from the 
order of November 23rd, 1931, and the order of February 
29th, 1932, to which petition for allowance of a special 
appeal H. M. Bowers filed objection in the Court of 
Appeals, the special appeal was allowed by the Court of 
Appeals, no supersedeas undertaking was filed by Mary 
Sawaya. 

On the 28th day of September, 1932, Mary Sawaya dis¬ 
missed her said appeals. 

7. That on the 28th day of March, 1932, petitioner called 
upon H. M. Bowers to consummate the aforesaid sale to 
her of said parts of original lots 12 and 13 in square 104 
as follows: 


H. M. Bowers, 

1518 K Street N. W., 
Washington, D. C. 


March 28th, 1932. 


Jones vs. Vertner et al. 


Dear Sir: 

As Trustee appointed by the Supreme Court of the Dis¬ 
trict of Columbia in the above entitled cause, Equity No. 
52,866 to sell certain property therein set forth subject to 
confirmation by the Court, I reported your offer to pur¬ 
chase for $58,600.00 parts of original lots 12 and 13 in 
square 104 improved by 2000 to 2014 inclusive F Street, 
N. W., to the Court. 

As you know the Court signed an order directing me as 
Trustee to accept your offer and to sell the aforesaid prop¬ 
erty to you and confirmed the Trustee’s sale to you, where¬ 
upon your check for deposit $1,000.00 was accepted and 
cashed by the Trustee. 

41 The order confirming the sale to you was signed 

by the Court on the 29th day of February, 1932. 

I call your attention to the fact that the terms of sale 
are, One-third of the purchase price to be in cash, the bal¬ 
ance in two equal instalments in one and two years, 6% 



CAFRITZ COMPANY VS. HARRY A. L. BARKER. 33 

payable semi-annually, secured by deed of trjist upon the 
property, terms of sale to be complied with ^ithin thirty 
days from day of acceptance of offer of and jconfirmation 
by the Court. j 

The thirty days is about to expire, the Trustee’s deed 
has been drawn conveying title to the aforesaid property 
to you, H. M. Bowers, and will be delivered to you upon 
you complying with the terms of sale. 

Will thank you to advise me at once whether to deliver 
the deed to you or to the Title Company. 

Very truly yours, 

HARRY A. L. BARKER, 

Trustee. 

The response of H. M. Bowers to the aforesaid letter was 
by her filing in the above entitled cause on the 29th day 
of March, 1932, a petition, praying (1) that an order be 
entered herein staying the decree of this C(mrt relating 
to the sale and conveyancing of the real estkte until the 
special appeal has been disposed of by the Court of Ap¬ 
peals, and that the rights of petitioner be preserved in the 
premises until such time. (2) That the Trustee be directed 
not to convey said property or consummate ^aid transac¬ 
tion until further order of the Court in the premises. 

The aforesaid petition of H. M. Bowers came on for 
hearing upon motion of counsel representing H. M. Bowers 
and after argument by respective counsel, counsel repre¬ 
senting H. M. Bowers presented the following order to 
the Court and the Court signed it on the 30th day of 
March, 1932. 

Order. 

Upon consideration of the petition of Helefi M. Bowers, 
filed herein on the 29th day of March, 1932, and the 
42 motion of Lillie K. Vertner Jones, et al., filed herein 
on March 30, 1932, and after argument on behalf of 
said parties and on behalf of Mary Sawaya, It is by the 
Court, this 30th day of March, 1932, 

Ordered that Harrv A. L. Barker, Trustee jshall not con- 
vey the parcel of real estate involved in the order of No¬ 
vember 23, 1931 until the special appeal ha£ been deter¬ 
mined by the Court of Appeals. 

3—5899a 
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And- it is further ordered that the rights of Helen M. 
Bowers and Mary Sawaya he, and the same are hereby 
preserved pending said appeal. 

0. R. LUHRING, 

Justice . 

8. That the appeals of Mary Sawaya from the said orders 
of November 23rd, and February 28th, were dismissed by 
her on the 28th day of September, 1932, and petitioner on 
the 29th day of September, 1932, made demand of H. M. 
Bowers to consummate the aforesaid sale to her, as follows: 

September 29th, 1932. 

Judge Milton Strasburger, 

1518 K Street N. W., 

Washington, D. C. 

Sawaya vs. Barker et al., Court of Appeals. 

My Dear Judge: 

Received this A. M. the following letter from Mr. 
Schwartz: 

Mr. Harry A. L. Barker, 

Woodward Building, 

Washington, D. C. 

Dear Mr. Barker: 

This is to advise you that I have this day dismissed the 
appeal of Mary Sawaya in the case of Sawaya v. Barker 
et al. 

Very truly yours, 

A. M. SCHWARTZ. 

This disposes of the appeal from the order confirming 
the sale of the F Street property to your client and 
43 I now call upon you and your client to consum¬ 
mate the sale. Please advise me at once if settle¬ 
ment will be made at a Title Company, if not where. I am 
prepared to deliver a deed to the property. 

Very truly yours, 

HARRY A. L. BARKER, 

Trustee. 

Copy of the said letter was delivered to H. M. Bowers 
and copy sent to Mr. Morris Cafritz. 
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9. That petitioner was not informed and had no reason 
to suspect that H. M. Bowers was acting as a straw for some 
other party or parties and believed that the said H. M. 
Bowers was a client of Mr. Strasburger’s and tlfiat the offer 
was bona fide, made in good faith and that EL M. Bowers 
was financially able to consummate the said s^le. 

10. Petitioner has since learned that H. M. Bowers is the 

same person as Helen M. Bowers, a stenographer in the 
office of Mr. Milton Strasburger and that she j was so em¬ 
ployed in the office of Mr. Strasburger at the tijne her offer 
to purchase the aforesaid property was presented to the 
Court for confirmation. j 

11. That one Ayoob M. Rizik filed his affidavit in the 
above entitled cause, wherein he says, 4 ‘that EC. M. Bowers 
to whom the sale was made by the trustee, is Helen M. 
Bowers, a stenographer in the office of Milton Strasburger, 
attorney for Morris Cafritz, and affiant, upon I information 
and belief, says that she is a straw party foij Mr. Morris 
Cafritz”. 

The averments above quoted in the above affidavit of 
Rizik w as not denied. 

12. That on the 16th day of September,! 1932, peti¬ 
tioner delivered a letter to Helen M. Bowers in part 

44 as follows: 

Please advise me whether or not you were acting for 
yourself or for Mr. Morris Cafritz, and if notjfor yourself 
or for Mr. Cafritz will thank you for the namfe of the per¬ 
son, company, firm, co-partnership or corporation you was 
acting for at the time you made the offer f<j>r the afore¬ 
said property. I 

To which letter she replied in part, I beg tcj state at the 
request of Cafritz Company, a Delaware corporation or¬ 
ganized under the laws of the State of Delaware and en¬ 
gaged in the real estate business, I signed tlje letter con¬ 
taining the offer referred to. I am inforn|ied that the 
Cafritz Company was representing in this matter one of 
its clients. 

‘ 13. That on the 16th day of September, 19^2, petitioner 
advised Mr. Morris Cafritz he, petitioner had Recently been 
informed that he Cafritz requested H. M. powers to act 
for him in the purchase of the aforesaid property to which 
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Mr. Cafritz replied, Miss Bowers was acting for the Cafritz 
Company, a Delaware Corporation, agent for one of its 
clients. 

14. That petitioner on the 21st day of September, 1932, 
mailed the following letter to Mr. Morris Cafritz: 

September 21, 1932. 

Mr. Morris Cafritz: 

1403 K Street N. W., 

Washington, D. C. 

Jones vs. Vertner et al. 

Dear Sir: 

I have your letter of the 19th, mailed on the 20th, and 
received by me on the 21st, of September, 1932. 

You state Miss Bowers was acting for the Cafritz Com¬ 
pany, a Delaware Corporation, agent for one of its clients. 

As Trustee appointed by the Court to sell the property 
in question I will thank you to give me the name of the 
client and his, her or its address that vou sav the 
45 Cafritz Company was acting for. 

There has been no response from Mr. Cafritz to the afore¬ 
said letter. 

15. Petitioner says that on the 21st day of September he 
inquired of Mr. Strasburger as follows: 

As Trustee appointed by the Court it is my duty to find 
out who the actual purchaser is and as Miss Bowers and 
Mr. Cafritz have failed to disclose who the purchaser is I 
respectfully request you to give me the name and address 
of the actual purchaser. 

In reply to the above Mr. Strasburger says he cannot give 
anv definite answer. 

16. Petitioner savs that Morris Cafritz, the Cafritz Com- 
pany and H. M. Bowers refuse to consummate the aforesaid 
sale and have demanded from petitioner the deposit of 
$1,000.00 placed with petitioner at the time the aforesaid 
offer of $58,600.00 for the aforesaid property was made in 
writing bv H. M. Bowers. 

17. Petitioner avers upon information and belief that 
TT. M. Bowers was acting for the Cafritz Company, a cor¬ 
poration, Morris Cafritz and or either of them or both of 
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them when she made the offer aforesaid to jpurchase the 
property known as parts of Original Lots 12 and 13 in 
Square 104 aforesaid. 

18. Petitioner says that Milton Strasburgeij, Esq., is at¬ 
torney for Morris Cafritz and the Cafritz Coihpany, a cor¬ 
poration, but refuses to disclose to petitioner! the name or 
names of the party he was representing at jthe time the 
aforesaid property was purchased and has hdvised peti¬ 
tioner, if he had any confidential information he would not 
be legally entitled to furnish it to petitionerj as the same 
would be privileged. 

Wherefore petitioner prays: 

46 1. That an order be entered herein making Morris 

Cafritz and Cafritz Company, a corppration party 
defendants to this petition and party defendants to this 
cause and that process issue out of this Honorable Court 
to each of them commanding them to appeay and answer 
the exigencies of said cause. 

2. That a rule to show cause be entered, issued herein 
requiring Helen M. Bowers, Morris Cafritz and Cafritz 
Company, a corporation, and each of them to show cause 
on a day certain, why an order of Court should not be 
entered herein directing them and each of them to comply 
with the terms of sale for parts of original l<j>ts 12 and 13 
in square 104 hereinabove described. 

3. That an order be entered herein directing Helen M. 
Bowers, Morris Cafritz and Cafritz Company', a corpora¬ 
tion, and each of them and or either or all of them to com¬ 
ply with the terms of sale of parts of the original lots 12 
and 13 in square 104 described herein above. 

4. And for such other and further relief as to the Court 
the nature of the case mav require. 

* HARRY A. L. BANKER, 

T rustee, \ Petitioner . 

HARRY A. L. BARKER, j 

Attorney for Petitioner . 

Distinct of Columbia, $ s : 

Harry A. L. Barker, being first duly sworn, deposes and 
says that he has read the aforegoing petition by him sub¬ 
scribed, and knows the contents thereof; that he verily be¬ 
lieves the facts therein stated to be true. 

HARRY A. L. | BARKER. 
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47 Subscribed and sworn to before me this 11th day 
of October, 1932. 

FRANK E. CUNNINGHAM, 

Clerk, 

Bv H. B. DERTZBAUGH, 

Asst. Clerk. 

Order Making Parties Defendant . 

Filed October 11, 1932. 

Upon the application of Petitioner, Harry A. L. Barker, 
Trustee in the above entitled cause and upon consideration 
of the petition filed herein on the 11th, day of October, 1932, 
by Harry A. L. Barker, Trustee, it is this 11th day of 
October, 1932, 

Ordered bv the Court that Morris Cafritz and Cafritz 
% 

Company, a corporation, be and they hereby are made par¬ 
ties defendant in the above entitled cause, and process may 
issue out of this Court to them. 

0. R. LUHRING, 

Justice. 

Rule to Show Cause. 

Filed October 11, 1932. 

• •**•** 

Upon consideration of the petition of Harry A. L. Barker, 
Trustee, filed herein on the 11th, day of October, 1932, it is 
bv the Court this 11th dav of October, 1932, 

Ordered that Helen M. Bowers, Morris Cafritz and 
Cafritz Company, a corporation, and each of them show 
cause herein on the 17th day of October, 1932, at ten 

48 o’clock A. M. or as soon thereafter as they may be 
heard by the Court why an order should not be en¬ 
tered herein directing them and each of them to comply 
with the terms of sale of parts of original lots 12 and 13 
in square 104 improved bv premises 2000, 2002, 2004, 2006, 
2008, 2010, 2012 and 2014 F Street, N. W., Washington, 
D. C., Provided a copy of this order be served upon the 
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said Helen M. Bowers, Morris Cafritz and Cafritz Com¬ 
pany, a corporation, at least two clear days before the 
return day. 

0. R. LUHRING, 

l 7 

Associate Justice . 

Marshal's Return . 

I 

Served a copy of the above order on Hel^n Bowers, 
Morris Cafritz, Cafritz Company by serving Moijris Cafritz, 
Pres., 10-11-32, personally. j 

EDGAR C. SNYDERj 
U. S. Marshal in and for 

the Dist . of Columbia. 

By W. J. ROBERTS, | 

Deputy TJ . S:\MarshaL 
B. I 

i 

Answer of Harry A . L. Barker, Trustee. 

Filed October 14,1932. 


* 


_ * 

Comes now Harry A. L. Barker, Trustee, and for answer 
to the petition and rule to show cause filed herein by H. M. 
Bowers on the 4th, day of October, 1932, and says: 

1. He admits the averments contained in paragraph 1 of 
the petition. 

49 2. Answering paragraph 2, Respondent says that 

a few days prior to November 23rd, 1931, Milton 
Strasburger, Esq., advised respondent that he [was author¬ 
ized by a client to purchase said property and wanted to 
know if respondent, trustee would consider afid report a 
higher offer to the Court, respondent told Mr. Strasburger 
he was going to file his report of the auction sple and pre¬ 
sent an order of ratification of the same on Monday the 
23rd day of November, 1931, on Monday the |23rd day of 
November, 1931, as respondent was about to le^ve his office 
for the Court house to file his report of said sa^e Mr. Stras¬ 
burger came in and said he had his client’s ofi^r in writing 
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and check for deposit and requested respondent to present 
the same to the Court; copy of offer as follows: 

Washington, D. C., November 23, 1931. 

Mr. Harry A. L. Barker, 

Trustee in equity cause No. 52866, 

Woodward Building, 

Washington, D. C. 

Dear Sir : 

I hereby offer to purchase the following parcels of land 
in the District of Columbia, to wit, Parts of Original lots 
12 and 13 in Square 104, beginning for the same at the 
northwest corner of said square, and running thence west 
along the south line of F street 150 feet 10 inches; thence 
south parallel with 20th street 90 feet 4 inches; thence east 
parallel with F street 150 feet 10 inches to 20th street; 
thence north along the west line of 20th street 90 feet 4 
inches to the place of beginning, improved by premises 
2000, 2002, 2004, 2006, 2008, 2010, 2012 and 2014 F street, 
N. W. at and for the sum of $58,600.00, upon the following 
terms: One-third of the purchase money to be in cash, the 
balance in two equal instalments, represented by the prom¬ 
issory notes of the purchaser, payable in one and two years, 
with interest at six per cent per annum, payable semi¬ 
annually, secured by deed of trust upon the property sold. 

I enclose herewith a deposit of $1,000.00. All convey¬ 
ancing, recording and notarial fees at cost of purchaser. 
Title to be good of record. Terms of sale to be complied 
with within thirty days from acceptance of this offer. 
50 It is understood that this offer is to be reported to 
the Court, and the sale is subject to the action of the 
Court in said Equity cause No. 52866. 

Very trulv vours, 

H. M. BOWERS. 

Respondent on the same day reported the sale of the afore¬ 
said property at public auction to Mary Sawaya for $53,- 
250.00 to the Court and called the Court’s attention to the 
offer of H. M. Bowers to purchase the aforesaid property 
for $58,600.00, the Court ordered the Trustee, Respondent 
to accept the offer of H.i M. Bowers and ratified and con¬ 
firmed the sale to H. M. Bowers on the 23rd day of Novem- 



CAFRIT0 COMPANY VS. HARRY A. L. BARKER. 41 

I 

ber 1931, respondent was not informed that ft. M. Bowers 
was acting for and at the request of Cafritz Company, a 
corporation. 

3. Respondent admits the averments contained in para¬ 
graph 3 of the petition. 

4. Respondent admits the averments contained in para¬ 
graph 4 of the petition and further answering says: H. M. 
Bowers appeared in Court, filed an answer to the petition 
of Mary Sawaya and opposed the vacating of the order 
ratifying the sale to H. M. Bowers, leave df Court was 
granted to file supplemental memorandums cff authorities 
and on the 21st day of December 1931, couhsel were ad¬ 
vised by the Clerk of Court as follows: 

Clerk’s Office, Supreme Court of the District of Columbia. 

Washington, Ddc. 21, 1931. 

Dear Sir: 

In Equity case No. 52866, Jones vs. Vertner, et al., Chief 
Justice Wheat has ruled, “Upon reconsideration of the 
matter I am still of opinion that the motion to vacate 
51 order ratifving sale must be overruled.” 

FEANK CUNNINGHAM. 

Clerk. 

and on the 29th day of February, 1932, Mr. Chief Justice 
Wheat signed the following order: j 

i 

This cause coming on for hearing upon tire petition of 
Mary Sawaya filed herein on the 4th day of December, 1931 
seeking a rehearing upon the action of the Cburt upon the 
petition of Harry A. L. Barker, trustee, fi|ed November 
23rd, 1931, and praying for the vacating of said order dated 
November 23rd, 1931, and to confirm the Isale to Marv 
Sawaya upon her bid at public auction, as reported by the 
trustee, and upon consideration thereof and the answers 
thereto, it is by the Court this 29th day of February, 1932 
Adjudged, ordered, and decreed that the prayers of the 
said petition of the said Mary Sawaya be and the same are 
hereby denied. | 

ALFRED A. WHEAT, 

Chief Justice. 

I 


i 
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To the aforegoing decree the petitioner, Mary Sawaya, 
excepts, and notes in open Court an appeal to the Court of 
Appeals of the District of Columbia, and the undertaking 
for costs on appeal is hereby fixed in the penalty of One 
Hundred ($100.00) Dollars or in lieu thereof the sum of 
Fifty ($50.00) Dollars in cash; and the undertaking as a 
supersedeas is herebv fixed in the sum of $5,000.00. 

ALFRED A. WHEAT, 

Chief Justice . 

O. K. as to form. 

ALFRED M. SCHWARTZ, 

Atty. for Mary Sawaya. 

MILTON STRASBURGER, 

Atty. for H. M. Boivers. 

HARRY A. L. BARKER, 

Trustee . 

5. Respondent admits the averments contained in para¬ 
graph 5 of the petition. 

6. Answering paragraph 6 of the petition, respondent 

says that Mary Sawaya perfected a general appeal 
52 but did not file a supersedeas undertaking, further 
answering respondent admits the averments con¬ 
tained in paragraph 6 of the petition, and further answer¬ 
ing, respondent says that H. M. Bowers filed objections in 
the Court of Appeals to the allowance of said special ap¬ 
peal from the aforesaid order of February 29th, 1932. 

7. Respondent admits the averments contained in para¬ 
graph 7 of the petition, and further answering says: that 
Mary Sawaya filed the transcript of record in the Court of 
Appeals on the 7th day of April, 1932, and the same was 
printed on the 23rd day of May, 1932, and on the 2nd day of 
September, 1932, Mary Sawaya filed her brief in the Court 
of Appeals. 

8. Respondent admits Mary Sawaya dismissed her ap¬ 
peal, and further answerin/ says said appeal was dismissed 
on the 28th day of September, 1932. 

9. Respondent admits the averments of paragraph 9 of 
the petition, and further answering respondent says, that 
on September 16th, 1932, he replied to said letter of H. M. 
Bowers as follows: 
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I 

September 1^3, 1932. 

Miss Helen M. Bowers, | 

1518 K Street N. W., • | 

Washington, D. C. 

Jones vs. Vertner et al. 

Dear Miss Bowers: 

Judge Strasburger handed me your letter of September 
15th, 1932 addressed to me as Trustee, wherein you state 
“Referring to my offer under date of Novembeif 23, 1931, 
to purchase parts of original lots 12 and 13 in square 104, 
for the sum of $58,600.00 I beg to advise you that since you 
have been unable to accept the offer or to consumrate a sale 
of said property to me because of the appeal! of Mary 
Sawaya, and in view of the changed econofnic condi- 
53 tions that have occurred the past ten Imonths, I 
hereby notify you that I withdraw my ofijer to pur¬ 
chase said property, and request that you return the de¬ 
posit of $1,000.00 .’ 9 

Please be advised you are in error when you say, “you 
have been unable to accept the offer”, youf offer of 
$58,600.00 for the aforesaid property was reported to the 
Court, the Court accepted your offer and ratified and con¬ 
firmed the sale to you on the 23rd day of November, 1931, 
and on the 28th day of March, 1932', the trustep tendered 
you a deed to the property and on or about th£ 29th day 
of March, 1932, you filed your petition in the abolve entitled 
cause and secured an order from the Court enjoining the 
trustee from consummating the transaction until] the appeal 
of Mary Sawaya was disposed of. 

The appeal of Mary Sawaya is pending as you! know, you 
being a party defendant therein. 

I have been recently informed that you was acting for 
Mr. Morris Cafritz when you purchased the above property, 
which information I did not have at the time of (presenting 
your offer to the Court, therefore as Trustee appointed by 
the Court it is my duty, when the proper time! arrives to 
present all facts to the Court and insist that tfye terms of 
sale be complied with. I 

Please advise me whether or not you were acting for 
yourself or for Mr. Morris Cafritz, and if not for yourself 
or for Mr. Cafritz will thank you for the name of the per- 
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son, company, firm, co-partnersliip or corporation you was 
acting for at the time you made the offer for the aforesaid 
property. • 

The Court having accepted your offer, there is nothing to 
withdraw and your request, that I return the deposit of 
$1,000.00 is not a matter within my discretion, but a matter 
for the Court to decide upon a proper hearing. 

Copy of this letter forwarded to Judge Strasburger and 
Mr. Morris Cafritz. 

Verv trulv vours, 

HARRY A. L. BARKER, 

Trustee . 

HALB/al. 

10. Answering paragraph 10 of the petition, respondent 
says, that the above letter set forth in full in paragraph 9 
hereof is his answer to the averment “The Trustee has 
made no direct reply to said letter”, and admits he called 
upon H. M. Bowers to consummate said sale. 

11. Answering the first paragraph of paragraph 
54 11 of the petition, respondent denies it would be un¬ 

just and inequitable to insist upon a consummation 
of said sale at this time and says the facts show it would be 
unjust and inequitable if the sale is not consummated. 

(a) Answering sub paragraph (a) of paragraph 11. 
respondent says that on the 28th day of March, 1932, H. M. 
Bowers was advised that the Trustee’s deed had been drawn 
and would be delivered upon complying with the terms of 
sale, copy of letter as follows: 

March 28, 1932. 

H. M. Bowers, 

1518 K Street X. W., 

Washington, D. C. 

Jones vs. Vertner et al. 

Dear Sir: 

As Trustee appointed by the Supreme Court of the Dis¬ 
trict of Columbia in the above entitled cause, Equity No. 
52,866 to sell certain property therein set forth subject to 
confirmation by the Court, I reported your offer to pur¬ 
chase for $58,600.00 parts of original lots 12 and 13 in 
square 104 improved by 2000 to 2014 inclusive F Street, 
N. W., to the Court. 
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As you know the Court signed an order directing me as 
Trustee to accept your offer and to sell the afofresaid prop¬ 
erty to you and confirmed the Trustee’s sale to you, where¬ 
upon your check for deposit $1,000.00 was accepted and 
cashed by the Trustee. 

The order confirming the sale to you was signed by the 
Court on the 29th day of February, 1932’. j 

I call your attention to the fact that the terms of sale are, 
One-third of the purchase price to be in cash, tfie balance in 
two equal instalments in one and two years, 6% payable 
semi-annually, secured by deed of trust upofi the prop¬ 
erty, terms of sale to be complied with wlithin thirty 
days from day of acceptance of offer and confirmation by 
the Court. 

The thirty days is about to expire, the Trustee’s Deed has 
been drawn conveying title to the aforesaid to you, 
55 H. M. Bowers, and will be delivered to ybu upon you 
complying with the terms of sale. 

Will thank you to advise me at once whether to deliver 
the Deed to you or to the Title Company. 

Very trulv vours, 

HARRY A. L. BARKER, 

! Trustee. 

HALB/al. 

II. M. Bowers’ response to the aforesaid letter was by 
filing on the 29th day of March, 1932, a petition and motion 
in this cause, praying, (1) That an order be entered herein 
staying the decree of this Court relating to the sale and 
conveyance of said real estate until the special appeal has 
been disposed of by the Court of Appeals, a|nd that the 
rights of petitioner be preserved in the premises until such 
time. (2) That the Trustee be directed not tojeonvey said 
property or consummate said transaction untilj the further 
order of the Court in the premises. 

After argument by respective counsel on the betition and 
motion, counsel representing H. M. Bowers presented the 
following order to the Court and the Court signed it, copy 
of order as follows: 

Order. 

Upon consideration of the petition of Helen M. Bowers, 
filed herein on March 29tli, 1932, and the motion! of Lillie K. 
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Vertner Jones, et al., filed on March 30, 1932, and after 
argument on behalf of said parties and on behalf of Mary 
Sawaya, It is by the Court, this 30th day of March, 1932, 
Ordered that HarrvA. L. Barker, Trustee shall not convey 
the parcel of real estate involved in the order, of November 
23,1931 until the special appeal has been determined by the 
Court of Appeals. 

And it is Further Ordered, that the rights of Helen M. 
Bowers and Mary Sawaya be, and the same are hereby pre¬ 
served pending said appeal. 

I O. R. LUHRING, 

Justice. 

56 (b) Answering paragraph (b) of paragraph 11, 

respondent says he is informed that the rental of the 
aforesaid property is the same now as it was when the offer 
of H. M. Bowers was ratified by the Court. 

(c) Answering paragraph (c) of Paragraph 11, respond¬ 
ent denies the delay was brought about through no fault on 
the part of H. M. Bowers, and says that on the 28'th day of 
March, 1932, demand was made upon H. M. Bowers to con¬ 
summate said sale as herein above set forth and on the 30th 
day of March, 1932, H. M. Bowers secured an order from 
this Court, in substance enjoining the Trustee from con¬ 
summating the sale as hereinabove set forth. 

Further answering respondent denies the delay has 
rendered it practically useless for the purposes intended 
when the offer was made. 

Further answering respondent received the following 
letter requesting that performance of the contract await 
the final action of the Court of Appeals, copy of letter: 

Milton Strasburger, Attorney and Counsellor at Law, 1518 
K Street Northwest, Washington, D. C. 

March Twentv-five, 1932’. 

Mr. Harrv A. L. Barker, 

Trustee in equity cause No. 52866, 

Woodward Building, 

Washington, D. C. 

Dear Mr. Barker: 

Mr. Campbell informs me that the application of Mary 
Sawaya for the allowance of a special appeal from the 
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decree ratifying the sale to my client has been allowed by 
the Court of Appeals. 

The offer of H. M. Bowers being conditioned upon 
acceptance and approval by the Court, Ij respectfully 

57 request that it be understood between ycju and H. M. 
Bowers that the time of performance of the contract 

await the final action of the Court of Appeals^ Otherwise 
great confusion would arise as to the respective rights of 
the parties. 

Yours truly, 

MILTON STRASBURGER, 

Attorney for H. M, Bowers . 

S-B. 

12. Answering paragraph 12 of the petition, respondent 
says, that at the time of filing the petition for partition ar¬ 
rangements had been made to release said deed of trust of 
record and said deed of trust was released of Record. 

13. Answering paragraph 13 of the petition! respondent 
says, that by a deed of release executed on thej 22nd day of 
December, 1931, and recorded on the 5th day of January, 
1932, in liber 6625 at folio 66 of the Land Records in the 
Recorder of Deeds Office for the District of Columbia the 
said deed of trust was released of record and the respond¬ 
ent denies the Trustee cannot convey a good unencumbered 
title to said property. 

14. Answering paragraph 14 of the petition, respondent 
says, that by deed of release executed on the 4th day of 
January, 1932, and recorded on the 5th day of January, 
1932, in the Land Records in the Recorder of Deeds Office 
for the District of Columbia in liber 6625 at folio 69 the 
said deed of trust was released of record. 

15. Answering paragraph 15 of the petition, respondent 
denies the Court was without jurisdiction to enter the de¬ 
cree herein and denies that the eight dwellings could have 
been divided without loss or injury to the parties, there 
being three parties of interest. 

16. Answering paragraph 16 of the petition, respondent 
says the Court, was satisfied with the evidence in sup- 

58 port of the averments in the bill of complaint and 
the Court had jurisdiction to enter the decree for 

the sale of the property. 

17. Answering paragraph 17 of the petition, respondent 
says the wife of Edmund K. Vertner was not a necessary 
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party to the above entitled cause and denies she is claim¬ 
ing a dower interest in said property. 

And further answering paragraphs 15, 16 and 17 of the 
petition, respondent says that the averments contained in 
paragraphs 15, 16 and 17 of the petition are collateral mat¬ 
ters to the issues herein raised by the petition of H. M. 
Bowers and an attempt to collaterally impeach a decree 
not in issue herein. 

18. Answering paragraph 18 of the petition, respondent 
denies that without any fault on the part of petitioner there 
has been an unreasonable delay in completion of the sale 
and further answering savs the Trustee has alwavs been 
readv to deliver a deed conveving a good record title to 
said property. 

19. Answering paragraph 19 of the petition, respondent 
denies the Trustee, by reason of the facts aforesaid, is not 
able to convev a good, clear of record title free of encum- 
brances, and further answering respondent says the parties 
in the above entitled cause derived title to part of sub lot 
two in square 448 improved by premises 611 and 613 M 
Street, X. W., in the same manner and through the same 
source as they derived title to the property sold to IT. M. 
Bowers and said part of lot two in square 448 is included 
in the bill of complaint filed herein with the property sold 
to H. M. Bowers and was sold bv the trustee under the 
same decree of Court that parts of original lots 12 and 13 
in square 104 were solid to H. M. Bowers and the Real 
Estate Title Insurance Company, The Columbia Title In¬ 
surance Company examined the title to part of said lot 2 

in square 448 for the purchaser and render the fol- 
59 lowing opinion: 

December 8, 1931. 

Mr. Barnett Shapiro, 

Washington, D. C. 

Dear Sir : 

In the matter of the examination of the title to the fol¬ 
lowing described property: 

Part of lot 2 in Shreve, Sampson and other’s subdivision 
of square 448, as per plat recorded in Liber N. K. folio 275 
of the Records of the Office of the Surveyor of the District 
of Columbia (description by metes and bounds then fol¬ 
lows), 
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I find that according* to the record, Harry A. PL Barker, as 
Trustee under Decree of the Supreme Court ctf the District 
of Columbia, passed October 7, 1931 in Equity Cause No. 
52,866, made sale of the above described property unto 
Barnett Shapiro, which sale having been finally ratified by 
Decree passed in said cause on November 23,11931 can con¬ 
vey to said purchaser, a good title to said property, upon 
his compliance with terms of sale; subject to unpaid taxes, 
etc. 

EDGAR M. M|AYNE, 

Vice-President. 

20. Answering paragraph 20 of the petition, respondent 
admits he offered to deliver a deed to said property upon 
the compliance of the terms of sale and further says he did 
not tender a release or releases of encumbrances for the 
reason, there were no encumbrances upon Said property 
sold to H. M. Bowers, and denies the contract of sale is en¬ 
tirely lacking in mutuality for the reason sef; out in para¬ 
graph 20 of the petition or for any other reason. 

Further answering, respondent says that he was, be¬ 
tween the 4th days of December, 1931, and ti e 15th day of 
September, 1932, in weekly contact with the attorney repre¬ 
senting the purchaser of the aforesaid property and at no 
time during said period did he even as much intimate that 
his client had no intention of consummating his pur- 
60 chase, but to the contrary always led respondent to 
believe that his client was desirous of consummating 
said purchase and would do so just as ^oon as Mary 
Sawaya’s appeal was disposed of and the fipst intimation 
respondent had that H. M. Bowers desired to; withdraw her 
offer was the letter of September, 15th, 1932, the appeal 
was dismissed on the 28th day of September^ 1932. 

The facts are, H. M. Bowers made an upspt offer to the 
Court for the property sold to Mary Sawaya at public auc¬ 
tion by the Court through its trustee, H. M. Bowers, offer 
was accepted and the sale ratified and confirmed by the 
Court on November 23rd, 1931, Mary Sawaya noted a gen¬ 
eral appeal and later applied to the Court of Appeals of the 
District of Columbia for allowance of a special appeal, 
H. M. Bowers opposed the allowance of the Special appeal, 
the special appeal was allowed, the trustee tendered a deed 

4—5899a ! 
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to H. M. Bowers and demanded the sale be consummated, 
H. M. Bowers petitioned the Court, in substance to enjoin 
the trustee from compelling the consummation of said sale 
until the appeal of Mary Sawaya was disposed of, the 
Court in substance enjoined the trustee as prayed in the 
petition of H. M. Bowers, the appeal of Mary Sawaya was 
dismissed on the 28th day of September, 1932, and the trus¬ 
tee on the 29th day of September, 1932, tendered a deed and 
demanded consummation of said sale. 

The economic conditions have far improved over the 
conditions that existed on November 23rd, 1931 and any 
delay in conveying title to H. M. Bowers was brought about 
by her and she cannot complain, in any event a delay from 
March 28th, 1932, to September 28th, 1932, is not unrea¬ 
sonable. 

And now, having fully answered, respondent prays 
61 that the rule to show cause be discharged and the 
petition dismissed. 

HARRY A. L. BARKER, 

Trustee. 

District of Columbia, ss : 

Harry A. L. Barker, being first duly sworn, depose- and 
says that he has read the foregoing answer by him sub¬ 
scribed, and knows the contents thereof; that he verily be¬ 
lieves the facts therein stated to be true. 

HARRY A. L. BARKER. 

Subscribed and sworn: to before me this 14th day of 
October, 1932. 

FRANK E. CUNNINGHAM, 

Cleric , 

By GEORGE A. WATTS, 

Asst . Clerk. 

Answer of Helen M. Bowers to Petition of Harry A. L. 

Barker. 

Filed October 24, 1932. 

• ••••* • 

For answer to said petition, this respondent states as 
follows: 
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(1-3) She admits the allegations of Paragraphs 1, 2 and 
3 of said petition. 

(4) In answer to Paragraph 4, this respondent is in¬ 
formed and believes that the facts are as follows: 

Mr. Strasburger, on or about November 19, 1931, called 
to see the Trustee in this case and informed him that 

62 he had a client who desired to make an offer for the 
purchase of the property involved in th^s cause. Mr. 

Barker replied that he would be willing to consider an in¬ 
creased offer for the property. On Monday, November 23, 
1931, at about nine-fifteen o’clock A. M., Mr. Strasburger 
received from Mr. Barker a letter embodying the following 
statement: 

“Will present an order of confirmation Monday 23rd 
day of November, at ten o’clock. You might call me be¬ 
fore I go to Court Monday if you have anything in mind.” 

In a conversation over the telephone, he informed Mr. 
Strasburger that if the latter’s client desired to submit 
any offer it would be necessary to submit the ^ame in writ¬ 
ing within fifteen or twenty minutes, so that the entire 
matter might be presented to the Court at ten o’clock, A. M. 
He refused to grant any additional time, although re¬ 
quested to do so. Mr. Strasburger thereupon hurriedly 
prepared an offer on behalf of his client, which respondent 
signed as agent, and the same was handed to Mr. Barker 
before ten o’clock, A. M. This offer was in writing and 
was accompanied by a check for $1,000.00 as ^ deposit for 
the purchase of the land. It contained a provision that the 
sale should be consummated within thirtv divs from the 

| m/ 

acceptance of the offer. The two offers for the property 
were called to the attention of the Court, and the Court 
ordered the Trustee to accept the aforesaid offer. 

(5) Respondent admits that on December 4 , 1931, Mary 
Sawaya filed a petition to vacate the said ordfer of Novem¬ 
ber 23, 1931. She admits that the said petition was over¬ 
ruled by order dated February 29, 1932. F^om the said 
order denying said petition, said Mary Sawaya noted an 

appeal to the Court of Appeals. She admits that 

63 the appeal was perfected and a bond fo^ costs given. 
She admits that no supersedeas undertaking was 

fi]ed by Mary Sawaya, but avers that none was necessary 
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because it was not required by the order of the Court of 
Appeals in allowing said appeal. The rule of the Court of 
Appeals provides that a supersedeas bond should only be 
filed when required by said Court of Appeals. (See Rule 
10, Par. 4 of the Court of Appeals.) 

(6) She admits that a special appeal was allowed by the 
Court of Appeals, as alleged in Paragraph 6, but avers 
that no supersedeas undertaking was filed because the same 
was not required by the order of the Court of Appeals. 

(7) She admits that on September 28, 1932, petitioner 
called upon her to consummate the sale aforesaid. She 
avers, however, that prior to the receipt of the letter afore¬ 
said, to wit, on September 15, 1932, she addressed the fol¬ 
lowing letter to the Trustee in this cause, to wit: 

“Referring to my offer under date of November 23, 1931, 
to purchase parts of original lots 12 and 13 in square 104, 
for the sum of $58,600.00, I beg to advise you that since 
you have been unable to acept the offer or to consummate 
a sale of the said property to me because of the pendency 
of the appeal of Mary Sawaya, and in view of the changed 
economic conditions that have occurred during the past 
ten months, I hereby notify you that I withdraw my offer 
to purchase said property, and request that you return the 
deposit of $1,000.00.’ ’ 

After the delivery of said letter, and before the case was 
reached in the Court of Appeals, the appellant dismissed 
her appeal. 

Respondent admits that the Trustee, on March 28, 1932, 
while the special appeal was pending in the Court of Ap¬ 
peals, wrote the letter set forth in his said petition, and 
called upon this respondent to purchase the property, not¬ 
withstanding the said appeal. Respondent’s position 
64 at that time was that in view of the pendency or said 
special appeal, the Trustee could not convey an in¬ 
defeasible title to petitioner, and for that reason she filed 
her petition herein, in which she made the following aver¬ 
ment : 

“ (3) Owing to the pendency of said appeal to the Court 
of Appeals, the Trustee herein cannot convey to petitioner 
a good record title to said property in fee simple, because 
if the order of this Court should be reversed by the Court 
of Appeals, the Trustee herein will be required to convey 
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the property to the person and in the manner designated 
by the Court of Appeals in its mandate.” 

She hereby refers to her said petition of\ March 29, 
1932, and makes the same a part of this ansiver, as fully 
as if the same were set forth herein. In view of the atti¬ 
tude of the Trustee, your petitioner, in said petition, re¬ 
quested the Court to stay the decree of the Court pending 
the said appeal. She admits the signing of the order of 
March 30, 1932, as set forth in said Paragraph 7. 

(8) Answering the allegations of Paragraph 8, she ad¬ 
mits that Mary Sawaya, on the 28th day of September, 
1932, dismissed her said appeal, and she admitjs the receipt 
of the letter from the Trustee, set forth in said paragraph. 

(9) She denies that she was acting as a straw, as alleged, 
but says that she was acting in good faith as igent for the 
Cafritz Company, a corporation engaged in the real estate 
business in the District of Columbia, and further avers that 
the offer made on behalf of the Cafritz Company was made 
in good faith, with the intention to purchase the property 
and erect thereon a modern apartment hous^. Her prin¬ 
cipal has asked the Court to rescind the said contract be¬ 
cause of changed economic conditions, as set forth in the 
petition filed by her herein. 

(10) She admits the allegations of Paragraph 10. 
65 (11) Answering the allegations of Paragraph 11, 

she admits that Ayoob M. Rizik filed an affidavit, 
as alleged in said Paragraph, but avers that tjie same was 
filed on the very day that the rule to show cause came on 
for hearing, and that she had no opportunity of filing any 
reply thereto. She further says that the said affidavit was 
never exhibited to Morris Cafritz. 

(12) She admits the receipt of the letter of September 
16, 1932, referred to in Paragraph 12, and alsb admits her 
reply thereto. She further says that the $l,00d.00 delivered 
to the Trustee, as a deposit in connection with said offer, 
was furnished by the Cafritz Company, in the form of a 
check drawn by said corporation and signed by its Presi¬ 
dent, payable to the order of its attorney. 

(13) She admits the allegations of Paragraph 13. 

(14) She has no personal knowledge of thje allegations 
of Paragraph 14, but was informed that the ^aid letter of 
September 21st, 1932, was received. She has! no personal 
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knowledge as to whether any response was made to said 
letter. 

(15) She admits that on September 21, 1932, the Trustee 
made the inquiry set forth in Paragraph 15, and avers that 
Mr. Strasburger replied that he represented the Cafritz 
Company in connection with said transaction, and had no 
further personal knowledge of the matter. 

(16) She admits the allegations of Paragraph 16. 

(17) She admits that she made the offer in question as 
the agent for the Cafritz Company, a corporation, but she 
had no authority from Morris Cafritz, personally. As be¬ 
fore stated, the $1,000.00 deposited with the Trustee was 

furnished by the Cafritz Company, a corporation. 

66 (18) In answering the allegations of Paragraph 

18, she says that Milton Strasburger informed the 
Trustee that he represented the Cafritz Company in this 
transaction, and further advised him that he did not have 
any personal knowledge beyond the fact of said represen¬ 
tation. 

And now, having fully answered the said rule to show 
cause, this respondent says that the Court of Equity has 
jurisdiction to rescind the said contract because of the 
unreasonable delay in its consummation, due to the pend¬ 
ency of the aforesaid appeal. She further says that it 
would be unjust and inequitable to enforce the said con¬ 
tract after the lapse of ten months from the date the offer 
was made, in view of the fact that the Court will take ju¬ 
dicial notice of the present general economic depression, 
and of the fact that changes in financial and rental condi¬ 
tions have taken place from month to month since the offer 
to purchase was made. She further calls attention to the 
fact that high public officers have stated that the people 
of the United States are now confronted with an emergency 
more serious than war. She further avers that since the 
bid was made, the situation of the parties and property 
have so changed as to make it inequitable to compel spe¬ 
cific performance. She therefore prays that the rule to 
show cause against her be dismissed, and that the prayers 
of her petition to have the contract rescinded, be granted. 

HELEN M. BOWERS, 

Respondent . 


MILTON STRASBURGER, 

Attorney for Respondent . 
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District of Columbia, ss : 
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Helen M. Bowers, being first duly sworn, (jieposes and 
says that she has read the foregoing answer by her sub¬ 
scribed, and knows the contents thereof; that she verily be¬ 
lieves the facts therein stated to be true. 

HELEN M. EfOWEKS. 

Subscribed and sworn to before me this 24th day of Oc¬ 
tober, 1932. 

[notarial seal.] MARGARET H. RAlEDY, 

Notary Public, D. C. 

Answer of Cafritz Co. et at. to Petition of Hyrry A . L. 

Barker . 

Filed October 24,1932. 


For answer to said petition, these respondents state as 
follows: 

(1-3) They admit the allegations of Paragraphs 1, 2 and 
3 of said petition. 

(4) In answer to Paragraph 4, these respondents are in¬ 
formed and believe that the facts are as followip: 

Milton Strasburger, on or about November 19, 1931, 
called to see the Trustee in this case and inforntied him that 


[for the pur- 
Mr. Barker 


he had a client who desired to make an offer 
chase of the property involved in this cause, 
replied that he would be willing to consider in increased 
offer for the. property. On Monday, November' 23, 1931, at 
about nine-fifteen o’clock, A. M., Mr. Strasburger received 
from Mr. Barker a letter embodying the following state¬ 
ment : 

i 

68 “Will present an order of confirmation Monday 

23rd, day of November, at ten o’clock. ! 

You might call me before I go to Court Mcjnday if you 

have anvthing in mind.” 

* ° 

i 

In a conversation over the telephone he informed Mr. Stras¬ 
burger that if the latter’s client desired to subipit any offer, 
it would be necessary to submit the same in waiting within 
fifteen or twenty minutes, so that the entire ipatter might 
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be presented to the Court at ten o’clock. He refused to 
grant any additional time, although requested to do so. 
Mr. Strasburger thereupon hurriedly prepared an offer on 
behalf of the respondent, Cafritz Company, which was 
signed by H. M. Bowers as agent for respondent, Cafritz 
Company, and the same was handed to Mr. Barker before 
ten o’clock, A. M. This offer was in writing and was ac¬ 
companied by a check for $1,000.00 as a deposit for the pur¬ 
chase of the land. It contained a provision that the sale 
should be consummated within thirty days from the date 
of the acceptance of the offer. The two offers for the prop¬ 
erty were called to the attention of the Court, and the 
Court ordered the Trustee to accept the aforesaid offer. 

(5) Respondents admit that on December 4, 1931, Mary 
Sawava filed a petition to vacate said order of November 
23, 1931. They admit that the said petition was overruled 
bv order dated Februarv 29, 1932. From the said order 
denying said petition, said Mary Sawava noted an appeal 
to the Court of Appeals of the District of Columbia. Re¬ 
spondents admit that the appeal was perfected and a bond 
for costs given. They admit that no supersedeas undertak¬ 
ing was filed by Mary Sawava, but aver that none was neces¬ 
sary because it was not required by the order of the Court 
of Appeals allowing said appeal. The rule of the Court of 

Appeals provides that a supersedeas bond should 
69 only be filed when required by the said Court of Ap¬ 
peals. (See Rule 10, paragraph 4, of the Court of 
Appeals.) 

(6) They admit that a special appeal was allowed by the 
Court of Appeals, as alleged in Paragraph 6, but aver that 
no supersedeas undertaking was filed because the same 
was not required by the otder of the Court of Appeals. 

(7) Answering the allegations of Paragraph 7, respond¬ 
ents admit that the Trustee, on March 28, 1932, while the 
special appeal was pending in the Court of Appeals, wrote 
the letter set forth in his said petition, and called upon 
H. M. Bowers to purchase the property notwithstanding 
the said appeal. At that time the position of H. M. Bowers 
was that in view of the pendency of said special appeal, the 
Trustee could not convey an indefeasible title to the prop¬ 
erty because in the event of a reversal by the Court of Ap¬ 
peals of the order confirming the sale, the Trustee would 
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have been required to obey the mandate of i;he Court of 
Appeals, and would have been obliged to convey the prop¬ 
erty to Mary Sawaya. For that reason she f led her peti¬ 
tion herein on March 29, 1932. Respondents hereby refer 
to said petition and make the same a part of this answer 
as fully as if the same were set forth herein.| In view of 
the attitude of the Trustee, H. M. Bowers, in baid petition, 
requested the Court to stay the decree of the Cjourt pending 
the said appeal. Respondents admit the signing of the 
order of March 30, 1932, as set forth in said Paragraph 7. 

(8) Answering the allegations of Paragraph 8, respond¬ 
ents admit that Mary Sawaya, on September 28, 1932, dis¬ 
missed her said appeal, and admit the receipt by H. M. 

Bowers, agent of Respondent, Cafritz Company, of 

Paragraph 
e receipt of 
M. Bowers, 

at the request of Respondent, Cafritz Company, addressed 
the following letter to the Trustee in this caube, to-wit: 

“ Referring to my offer under date of November 23,1931, 
to purchase parts of original lots 12 and 13 ih square 104, 
for the sum of $58,600.00,1 beg to advise you that since you 
have been unable to accept the offer or to consummate a 
sale of the said property to me because of the pendency of 
the appeal of Mary Sawaya, and in view of! the changed 
economic conditions that have occurred during the past ten 
months, I hereby notify you that I withdraW my offer to 
purchase said property, and request that you return the 
deposit of $1,000.00 .’ 9 ! 

After the delivery of said letter, and before the case was 
reached in the Court of Appeals, Mary Sawaya dismissed 
her appeal. 

(9) They deny that H. M. Bowers was acting as a straw 
party, as alleged, but say that she was acting in good faith 
as agent for respondent Cafritz Company, andj further aver 
that the offer made on behalf of said respondent was made 
in good faith, with the intention to purchase the property 
and erect thereon a modern apartment hoube. Said re¬ 
spondent has asked the Court to rescind the paid contract 
because of changed economic conditions, as | set forth in 
the petition filed herein by H. M. Bowers; which petition, 
with the exception of the allegations contained in Para- 


70 the letter from the Trustee, set forth in 
8 . They aver, however, that prior to t. 
said letter, to-wit, on September 15, 1932, H' 


i 
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graphs 12, 13 and 14, respondents hereby adopt. Respond¬ 
ent Morris Cafritz further says that, except as an officer of 
respondent Cafritz Company he had nothing to do with the 
matter of the contemplated purchase of said real estate, 
and was not and is not concerned therewith in his individual 
capacity. 

(10) Answering Paragraph 10, they admit the alle- 

71 gations therein contained. 

(11) Answering the allegations of Paragraph 11, 
they admit that Ayoob M. Rizik filed an affidavit, as alleged 
in said Paragraph, but aver that the same was filed on the 
same dav that the rule to show cause came on for hearing, 
and that the said agent of respondent Cafritz Company 
had no opportunity of filing any reply thereto. They fur¬ 
ther say that the said affidavit was never exhibited to Mor¬ 
ris Cafritz. 

(12) They admit the receipt by Helen M. Bowers of the 
letter of September 16, ,1932, referred to in Paragraph 
12 , and also admit her reply thereto. They further say 
that the $1,000 delivered to the Trustee as a deposit in 
connection with said offer was furnished by Respondent, 
Cafritz Company, in the form of a check drawn by said 
corporation, and signed by its President, payable to the 
order of its attorney. 

(13) They admit the allegations of paragraph 13. 

(14) They admit that the said letter of September 21, 
1932, was received by Morris Cafritz. 

(15) They admit that on September 21, 1932, the Trus¬ 
tee made the inquiry set forth in Paragraph 15, and aver 
that Mr. Strasburger replied that he represented the 
Cafritz Company in connection with said transaction, and 
had no further personal knowledge of the matter. 

(16) They admit the allegations of Paragraph 16. 

(17) They admit that H. M. Bowers made the offer in 
question as the duly authorized agent of Respondent, 
Cafritz Company, and not as the agent of Respondent, 
Morris Cafritz, personally. As heretofore stated, the 
$1,000.00 deposited with the Trustee was furnished by Re¬ 
spondent, Cafritz Company. 

(18) In answering the allegations of Paragraph 

72 18, they aver that Milton Strasburger informed the 
Trustee that he represented Respondent, Cafritz 

Company, in the transaction, and further advised said trus- 
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tee that said Strasburger did not have any personal knowl¬ 
edge beyond the fact of said representation. 

Further answering the rule herein, Respondents say that 
for many years they have been engaged in the District of 
Columbia in the real estate business, including the erection 
and sale of houses and apartments, and that in the year 
1931, local conditions with reference to building operations 
showed signs of improvement, there was greater^demand for 
dwellings and apartments, and a reasonable j prospect of 
renting new apartment units, and of selling nejv apartment 
buildings at a fair profit. During 1931 Respondent, Cafritz 
Company, constructed and sold about 100 small houses, and 
improved conditions as hereinbefore set forth j justified the 
belief, which they then entertained, that the erection of an 
apartment house upon the real estate involved herein could 
be undertaken with reasonable expectation of profit. In or¬ 
der to finance the erection of said apartment, if; would have 
been necessary to have obtained a building loan of about 
$300,000.00, and respondents made inquiries as to the pos¬ 
sibility of obtaining such building loan, and ascertained 
that, while loans of this character were not at that time 
readily obtainable, it was possible to obtain sifcli loan with 
reference to the apartment then contemplated hpon the real 
estate involved herein, as said real estate whs located in 
the downtown section of Washington, where, ^t the time in 
question, building loans of large size were still being made. 

Thereafter, and during the pendency of the special 
73 appeal in this case, wide publicity wa^ given to an 
agitation for reduction of rentals in the District of 
Columbia, and an investigation was undertaken by a Com¬ 
mittee of the United States Senate, the avowed purpose 
of which was to bring about such reduction, and, on July 
1, 1932, a salary reduction of all government employees 
was made effective. The foregoing, together with increased 
business difficulties and scarcity of money fdr investment 
purposes, so changed conditions as that, b4. the end of 
the summer of 1932, it became evident thatj it would be 
impossible to procure a building loan sufficienj; for the con¬ 
struction of the contemplated apartment hoiise^ upon the 
property involved herein, and thereupon, $nd for that 
reason, and because Respondent, Cafritz Conipany, with¬ 
out any fault on its part, had been prevented from acquir- 
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ing title to said property for a period of almost a year, 
during which period the foregoing economic changes had 
come about, said respondent withdrew the offer to purchase 
said real estate, as hereinbefore set forth. 

These respondents respectfully suggest that it would be 
unjust and inequitable to enforce said contract after the 
lapse of ten months from the date the offer was made, in 
view of the foregoing, and of the fact that the Court will take 
judicial notice of the present general economic depression, 
and that great changes in financial and rental conditions 
have taken place since the offer to purchase was made. They 
further call attention to the fact that high public officials 
have stated that the people of the United States are con¬ 
fronted with an emergency more serious than war, and 
aver that since the bid was made the situation of the par¬ 
ties and of the property is so changed as to make it 
74 inequitable to compel specific performance. 

Respondents therefore pray that the rule to show 
cause against them be dismissed, and that the prayers of 
the petition of H. M. Bowers, herein ratified and adopted 
by these respondents to have the contract rescinded, be 
granted. 

CAFRITZ COMPANY, 

Bv MORRIS CAFRITZ, Pres . 
MORRIS CAFRITZ. 

MILTON STRASBURGER, 

ROGER J. WHITEFORD, 

Attorneys for Respondents. 


District of Columbia, ss : 

Morris Cafritz, being first duly sworn, deposes and says 
that he is President of the Cafritz Company, named as re¬ 
spondent hereto, and is also respondent hereto in his in¬ 
dividual capacity; that, as President of said Cafritz Com¬ 
pany, he is duly authorized to make the foregoing return 
on its behalf and as its agent and to verify the facts therein 
stated; that he has read the foregoing return by him sub¬ 
scribed on behalf of said Cafritz Company, and also indi¬ 
vidually, and knows the contents thereof, and that lie verily 
believes the facts therein stated to be true. 

MORRIS CAFRITZ. 
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Subscribed and sworn to before me this 24l|h day of Oc¬ 
tober, 1932. j 

[notarial seal.] MARGARET H. R^EDY, 

Notary Public, D. C. 


75 


District of Columbia, ss : 


I, Alfred H. Lawson, being first duly swon|, on oath de¬ 
pose and say that I am the Real Estate Officer of the Wash¬ 
ington Loan and Trust Company, in which capacity I have 


iar with loan 
as they refer 


would not be 
house in that 


served for a number of years; that I am fami 
conditions in the District of Columbia in so far 
to the erection and construction of homes and apartment 
houses; that the Washington Loan and Trijst Company, 
from time to time, makes loans on improved Ireal estate in 
the District of Columbia in substantial amojints; that in 
the fall of 1931 Mr. Morris Cafritz, a builder in the Dis- 
trict of Columbia, discussed with me the mattpr of a build¬ 
ing loan for the erection of an apartment hpuse on prop¬ 
erty located in the Mt. Pleasant section of Wlashington, at 
which time I told him that the Trust Company 
interested in making the loan on an apartment 
locality, but might possibly be interested in a loan for the 
construction of an apartment house in a downtown loca¬ 
tion ; that conditions in the District of Columbia were such 
at that time that loans were being made for 
tion of houses and builders were engaged in 
tion of large houses and the market was fairly good with 
respect thereto, and that, from time to tinje the larger 
builders were planning the construction df apartment 
houses and additional dwelling houses in tjie spring of 
1932; that the cut of the government payroll by Act of Con¬ 
gress in the summer of 1932 began to majte itself felt 
promptly thereafter and affected the market for new homes 
and apartment houses and rendered the government em¬ 
ployee less able to purchase and the demand, therefore, 
less, and increased also the demand for lowered rents to 
meet the lessened capacity of the tenant to |)ay and thus 
depreciated values by reason of less inpome, and has 
76 made building loans less and less available, until the 
situation in the late summer of 1932, abd continuing 
up to the present time with a prospect of continuance for 
some time to come, was and is such that no mpney is avail- 


the construc¬ 
tive construe- 
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able for large building loans of the character of two, three 
or four hundred thousand dollars, and it is an impossibility 
for a builder at this time to finance a large building project 
in the District of Columbia; that the situation in the fall of 
1931 and the early winter of 1932 showed promise of good 
investment and profit in real estate construction but has 
been completely reversed until now there is no such con¬ 
struction because it is impossible to interest the investing 
public in financing it. 

Further deponent saith not. 

ALFRED H. LAWSON. 

Subscribed and sworn to before me this 22nd day of Oc¬ 
tober, 1932. 

[notarial seal.] FREDERICK A. GENAU, 

Notary Public , Z). C. 


District of Columbl\, s $: 

I, G. Calvert Bowie, being first duly sworn, on oath de¬ 
pose and say, that I am Secretary of the H. L. Rust Co.; 
that I have been engaged in the real estate business in the 
District of Columbia for more than twenty years and have 
been Secretary of the H. L. Rust Co. in charge of loans for 
the last several years; that I am thoroughly familiar with 
loan and building conditions in the District of Colum- 
77 bia; that the H. L. Rust Co. has, in years past, made 
construction loans on houses and apartments in the 
District of Columbia aggregating many millions of dollars; 
that conditions with respect to the availability of loans have 
materially changed in recent months; that during the year 
1931 the necessity for additional housing began to appear 
in the District of Columbia and numbers of houses were 
being constructed during the summer, fall and early winter 
of 1931-1932, and that loans were available for this purpose 
and the notes representing the loans were readily saleable 
to investors in the community; that in November and De¬ 
cember of 1931 it was reasonably possible to finance a sub¬ 
stantial amount of housing, both in respect to small houses 
and apartment units in the District of Columbia; that, by 
reason of the availability of this financing, numerous hous¬ 
ing units were under construction and many more houses 
and apartment buildings were contemplated by builders 
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and contractors; that thereafter, commencing along in the 
late spring of 1932, agitation was started in Congress for 
a cut in the salaries of government employees ^nd, on July 
1, 1932, that cut was made effective; that, jas a result 
thereof, the buying power of the residents of the District of 
Columbia, with respect to housing units, was greatly cur¬ 
tailed and persons who had theretofore been interested in 
the purchase of homes or in renting newer or better apart¬ 
ments ceased to be so interested; that, in addijtion, during 
the summer months of 1932, a Senate Comnfittee of the 
District of Columbia made some investigation J>f the rental 
conditions in an effort to bring about a lowering of rents, 
particularly in apartment units, and thus caused a deprecia¬ 
tion of values in the District of Columbia; that, by reason 
of the general changing and more difficult business 
78 conditions, the cut in government payrolls, the gen¬ 
eral shrinkage in real estate values, the tightening of 
money in the banking institutions, and the general agita¬ 
tion for reduced rentals, capital has not been available for 
the making of construction loans and the situation has now 
reached the point where it is, for the present!, practically 
impossible for any builder in the District of Columbia con¬ 
templating the erection of a substantial aparjtment house 
to procure a first trust building loan of two o'r three hun¬ 
dred thousand dollars or more for that purpose, and these 
conditions commenced to be apparent in Aughst and Sep¬ 
tember of 1932 and still continue, and, where i; might have 
been reasonably possible for a contractor o^ builder to 
have obtained a substantial building loan a year ago, it is 
now impossible for him to do so, and construction work of 
that character is, therefore, at a standstill in the District 

- j 

of Columbia, as the demand for such housing units has dis¬ 
appeared and the requisite money for the financing thereof 
is no longer available. 

Further affiant saith not. j 

G. CALVERT BOWIE. 

Subscribed and sworn to before me this 22nd day of Oc¬ 
tober, 1932. I 

[notarial seal.] G. P. PLUMjMER, 

Notary Public, D. C. 
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District of Columbia, ss : 

I, George E. Fleming, being first duly sworn, on oath de¬ 
pose and say, that I am Vice President of the Union 

79 Trust Company, a banking institution in the Dis¬ 
trict of Columbia; that the Union Trust Company 

has made loans for many years on houses and apartments 
in the District of Columbia aggregating many millions of 
dollars and that I am familiar with such loans; that condi¬ 
tions with respect to the availability of loans have mate¬ 
rially changed in recent .months; and that loans were avail¬ 
able for this purpose and the notes representing the loans 
were saleable to investors in the community; that in the 
fall of 1931 it was reasonably possible to finance a substan¬ 
tial amount of housing, both in respect to small houses and 
apartment units in the District of Columbia; that, by rea¬ 
son of the availability of this financing, numerous housing 
units were under construction and many more houses and 
apartment buildings were contemplated by builders and 
contractors; that thereafter, commencing along in the 
spring of 1932, agitation was started in Congress for a cut 
in the salaries of government employees and, on July 1, 
1932, that cut was made effective; that, as a result thereof, 
the buying power of the residents of the District of Colum¬ 
bia, with respect to housing units, was greatly curtailed and 
persons who had theretofore been interested in the pur¬ 
chase of homes or in renting newer or better apartments 
ceased to be so interested; that, in addition, during the sum¬ 
mer months of 1932, a Senate Committee of the District of 
Columbia made some investigation of the rental conditions 
in an effort to bring about a lowering of rents, particularly 
in apartment units, and thus caused a depreciation of values 
in the District of Columbia; that, by reason of the general 
changing and more difficult business conditions, the cut in 
government payrolls, the general shrinkage in real 

80 estate values, the tightening of money in the banking 
institutions, and the general agitation for reduced 

rentals, capital has not been available for the making of 
construction loans and the situation has now reached the 
point where it is, for the present, practically impossible for 
any builder in the District of Columbia contemplating the 
erection of a substantial apartment house to procure a first 
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trust building loan of two or three hundred thousand dol¬ 
lars or more for that purpose, and these conditions com¬ 
menced to be apparent in August and September, 1932, and 
earlier and still continue, and, where it might have been 
reasonably possible for a contractor or builder to have ob¬ 
tained a substantial building loan a year ago, it is now im¬ 
possible for him to do so, and construction work of that 
character is, therefore, at a standstill in the! District of 
Columbia, as the demand for such housing units has disap¬ 
peared and the requisite money for the financing thereof is 
no longer available. 

Further affiant saith not. j 

GEO. E. FtLEMING. 

i 

Subscribed and sworn to before me this 22nll day of Oc¬ 
tober, 1932 . | 

[notabial seal.] LESTER ROSENBERG, 

Notary Piiblic , D. C . 

1 Memorandum Opinion. ! 

Filed November 17, 1932. j 

• •#**** 

Rule issued on petition of H. M. Bowers discharged. 

Cafritz Company is to comply with terms and con- 
81 ditions of sale to Bowers, its agent, within ten days, 
and, upon failure to comply, property to be resold at 
public auction after ten days’ advertisement in daily news¬ 
paper. If property sells for less than Bowerjs’ offer, plus 
costs and expense, deficiency will be assessed against Ca¬ 
fritz Company. j 

Counsel will prepare appropriate order. 

0. R. LUH|RING, 

| Justice . 

Order Directing Cafritz Company to Comply tvitli Terms 

of Sale . | 

Filed November 18, 1932. 

• *♦##### 

This cause came on to be heard upon petition of H. M. 
Bowers to be relieved from compliance with t^e order here- 

5—5899a j 
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tofore made on November 23, 1931, ratifying and confirm¬ 
ing a sale made to her in this cause, and upon the petition 
of Harry A. L. Barker, Trustee, to require said H. M. 
Bowers, Morris Cafritz and the Cafritz Company, a cor¬ 
poration, to comply with the terms of said sale, and upon 
the rules to show qause issued upon said petitions and the 
returns made thereto, and after argument of counsel and it 
appearing to the Court that the defendant Cafritz Com¬ 
pany, a corporation, and the said H. M. Bowers by their 
pleadings filed herein admit that H. M. Bowers was acting 
as agent for the said Cafritz Company in said purchase, it 
is by the Court this 18th day of November, 1932, ordered: 

1 . That the rule to show cause issued on the .petition of 
H. M. Bowers be and the same is hereby discharged and the 
prayers of the petition of H. M. Bowers be and they are 
hereby denied. 

82 2. That Cafritz Company, a corporation be and it 

is hereby ordered and directed within ten days from 
the date hereof, to perform and comply with the terms 
and conditions of the aforesaid sale to H. M. Bowers of 
parts of original lots 12 and 13 in square 104 in the Dis¬ 
trict of Columbia. 

3. That in the event said Cafritz Company and its offi¬ 
cers shall fail to comply with the terms and conditions of 
the aforesaid sale within ten days from the date hereof, 
the said Harry A. L. Barker, trustee, be and he is hereby 
authorized and directed to re-sell said property at public 
auction after ten days’ advertisement in some daily news¬ 
paper published in the District of Columbia, at the risk 
and cost of said Cafritz Company; and it is further ordered 
that in the event said property at such resale shall bring 
less than the said offer of H. M. Bowers plus cost and 
expenses of such resale, the trustee shall report said fact 
to the Court and the deficiency resulting therefrom shall 
be assessed against the defendant Cafritz Company. 

0. R. LUHRING, 

Justice. 


Approved as to form. 

HARRY A. L. BARKER, 

Trustee. 

ROGER J. WHITEFORD, 

Attorney for Cafritz Company. 


11/18/32. 
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Appeal noted in open court. Supersedeas bond $20,000 
and usual cost bond. 

0. R. LURKING, 

Justice. 

83 Memorandum. 

November 30, 1932.—Supersedeas undertaking on appeal 
for $20,000 approved and filed. j 

Assignments of Error. 

Filed December 3, 1932. j 

* # • ♦ • # | * 

Defendant Cafritz Company, Inc., hereby assigns as error 
the following: 

1 . Refusing to permit defendant Cafritz Company, Inc., 
to withdraw its offer to purchase said real es bate, upon the 
altered conditions and circumstances disclosed by the 
record herein. 

2. Passing the order of November 18, 1932, requiring this 
defendant to purchase the real estate involved herein, 
within ten days of the date of said order, ot pay any de¬ 
ficiency upon a sale at auction. 

MILTON STRASBURGER, 

ROGER J. WHITEFQRD, 
Attorneys for Defendant Cafritz Company , Inc. 

Designation of Record on Appeal. 

Filed December 3, 1932. | 

»*•#•** 

To the Clerk: j 

i 

Please prepare transcript of record on appeal to the 
Court of Appeals in above cause, to include the following: 
1. Bill of complaint filed May 19, 1931. ! 

2 . Order of October 7, 1931, for sale! of real estate 

84 and appointing Trustee. 

3. Memo, of approval and filing of Undertaking of 

Trustee. 

4. Report of Trustee filed November 23, 19^1. 
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5. Order dated November 23, 1931, ratifying sale to 
H. M. Bowers. 

6 . Petition of Mary Sawaya, filed December 4, 1931, to 
vacate order of November 23,1931. 

7. Answer of H. M. Bowers filed December 8, 1931. 

8 . Answer of Trustee, filed December 9, 1931. 

9. Answer of Lillie K. Vertner Jones, Thomas K. Vert- 
ner and Edmund K. Vertner, filed December 9, 1931. 

10. Order of February 29, 1932, denying rehearing, and 
notation of appeal. 

11. Memo, of filing and approval of undertaking on ap¬ 
peal from order of November 23,1931. 

12. Memo, of filing and approval of undertaking on ap¬ 
peal from order of February 29,1932. 

13. Order of Court of Appeals granting special appeal 
from orders of November 23, 1931, and February 29, 1932. 

14. Petition of Helen M. Bowers, filed March 29, 1932, 
to stay decree of conveyance. 

15. Order of March 30; 1932, restraining conveyance. 

16. Certificate of Court of Appeals, filed September 29, 
1932, showing dismissal of appeal. 

17. Petition of Helen M. Bowers, filed October 3, 1932, 
for withdrawal of offer to purchase real estate. 

18. Rule issued October 4, 1932, and returnable October 
18, 1932. 

19. Petition of Trustee, filed October 11, 1932, for 
85 rule to show cause. 

20 . Order of October 11, 1932, making Morris Ca- 
fritz and Cafritz Company, Inc., parties defendant. 

21. Rule issued October 11, 1932, and returnable October 
17,1932. 

22. Answer of Trustee filed October 14, 1932. 

23. Answer of Helen M. Bowers filed October 24, 1932. 

24. Answer of Morris Cafritz and Cafritz Company, Inc., 
filed October 24, 1932. 

25. Order of November 18, 1932, directing Cafritz Com¬ 
pany, Inc., to comply with terms of sale. 

26. Memo, of notation of appeal from order of November 
18, 1932, fixing undertaking to operate as supersedeas and 
for costs. 

27. Memo, of approval and filing of undertaking to oper¬ 
ate as supersedeas. 
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28. Assignments of error filed December 3rd, 1932. 

29. This designation. 

MILTON STRASBURGE& 

ROGER J. WHITEFORH, 

Attorneys for Defendants. 

86 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia , ss: 

I, Frank E. Cunningham, Clerk of the Suprteme Court 
of the District of Columbia, hereby certify the foregoing 
pages numbered from 1 to 85, both inclusive, t<^ be a true 
and correct transcript of the record, according to direc¬ 
tions of counsel herein filed, copy of which is made pari 
of this transcript, in cause No. 52866 in Equity, wherein 
Lillie K. Vertner Jones is Plaintiff and Thomas K. Vert- 
ner, et al., are Defendants, as the same remains upon the 
files and of record in said court. j 

In testimony whereof I hereunto subscribe m^ name and 
affix the seal of said Court, at the City of Washington, in 
said District, this 6th day of February, 1933. j 

i 

[Seal Supreme Court of the District of Colpmbia.] 

FRANK E. CUNNINGIf AM, 

! Clerk . 

i 

i 
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No. 5899. 

- | 

Cafritz Company, a Corporation, 

Appellant, 
vs. 

Harry A. L. Barker, Trustee, 

Appellee. 

BRIEF ON BEHALF OF APPELLANT. 

STATEMENT OF THE CASE. 

On May 19, 1931, bill was filed for partition by sale, 
and thereafter, on October 7, 1931, a decree was en¬ 
tered that the real estate involved herein be scjld, and 
appointing appellee Trustee for that purpose. |(r. 1-6) 
On November 23, 1931, appellee as Trustee reported 
a sale to Mary Sawaya for $53,250.00, she having been 
the highest bidder at the auction sale. (r. 6-7) 

It further appears that subsequent to the sale at 
auction, an offer to purchase said real estate for the 
sum of $58,600.00 was submitted to the Trustee by 
one H. M. Bowers. This offer was called to the atten- 
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tion of the Court, and oil November 23, 1931, an order 
was passed vacating the sale to Mary Sawaya and di¬ 
recting the Trustee to accept the offer of H. M. Bow¬ 
ers. (r. 8) 

On December 4, 1931, Mary Sawaya filed her peti¬ 
tion to vacate the last mentioned order and award the 
real estate to her, (r. S-9) to which petition answers 
were filed, and on February 29, 1932, the Court denied 
the petition of said Mary Sawaya, from which ruling 
she noted a special appeal and gave a cost bond in the 
sum of $100.00. (r. 15-16) Her special appeal was 

allowed, (r. 16-17) 

Thereafter, on March 29, 1932, H. M. Bowers peti¬ 
tioned the Court to stav its decree for the sale of said 
real estate to said Bowers, pending the outcome of 
said special appeal, and upon this petition an order 
was entered that appellee should not convey said real 
estate until the determination of the special appeal, 
(r. 17-21) 

On September 28, 1932, Mary Sawaya dismissed her 
appeal, (r. 22) and on October 3, 1932, H. M. Bowers 
petitioned the Court to permit said Bowers to with¬ 
draw from the purchase of said property and re¬ 
ceive back the deposit of $1,000.00. The substantial 
grounds urged in said petition are that the property 
was bought with a view to the immediate erection 
thereon of a modern apartment house; that at the time 
of the purchase this enterprise was feasible; that a 
great change had taken place in economic conditions 
as the result of which it had become impossible to 
make a building loan and that it had become impos¬ 
sible to devote the real estate to the purpose originally 
contemplated, (r. 24) In the answer to this petition 
filed by appellee, it was made to appear that H. M. 
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Bowers, in the purchase of said real estate, had acted 
merely as agent or straw party for Morris Cafritz, or 
the Cafritz Company, and a rule was prayed and 
thereafter issued, requiring said Bowers, Cafditz and 
Cafritz Company to show cause why they should not 
comply with the original terms of sale. (r. 28-j$9) 
Cause being shown as directed, it appeared that said 
Bowers had acted for the Cafritz Company, (rj 53-54) 
and in its return to said rule this company disclosed 
that at the time it submitted an offer for said preal es¬ 
tate through said H. M. Bowers, it intended to erect 
an apartment house upon said real estate, which would 
have rendered necessary a building loan ol about 
$300,000.00; that such a loan could have been obtained 
at that time, but thereafter and while the Sawaya spe¬ 
cial appeal was pending, there had been agitation by 
Congress for reduction of District rentals, ^ salary 
reduction to Government employees, an increase in 
the economic distress, and a resulting conditio^ which 
rendered it impossible to procure a building lqan suf¬ 
ficient for the construction of the contemplated apart¬ 
ment house, (r. 59) Attention was called to tjie lapse 
of ten months from the date the offer to purchase was 
made, and the general economic depression, an^L to the 
great changes in financial and rental conditions in the 
District of Columbia which had occurred during that 
period, and it was urged that it would be unjust and 
inequitable to insist upon specific performance by the 
Cafritz Company, which prayed a dismissal of |the rule 
and a rescission of its contract, (r. 60) Thife return 
was supported by the affidavits of Alfred H. jLawson, 
G. Calvert Bowie and George E. Fleming, qualified ex¬ 
perts upon rental and financial conditions in the Dis¬ 
trict of Columbia, sustaining the contention tJjat there 
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had been such a change in conditions as to make it 
impossible for the Cafritz Company to carry out its 
original plans, (r. 61-65) 

Upon the hearing of this petition, rule and returns, 
the rule was discharged, and the Cafritz Company or¬ 
dered to comply with the terms and conditions of sale 
to H. M. Bowers within ten days, and that in the ab¬ 
sence of such compliance, appellee should resell the 
property at public auction at the risk and cost of 
Cafritz Company. 

From this order appeal was noted by the Cafritz 
Company, and this appeal is the matter now before 
this Court, (r. 66-67) 

ASSIGNMENTS OF ERROR. 

Defendant Cafritz Company, Inc., hereby assigns 
as error the following: 


1. Refusing to permit defendant Cafritz Company, 
Inc., to withdraw its offer to purchase said real estate, 
upon the altered conditions and circumstances dis¬ 
closed by the record herein. 

2. Passing the order of November 18, 1932, requir ¬ 
ing this defendant to purchase the real estate involved 
herein, within ten days of the date of said order, or 
pay any deficiency upon a sale at auction. 


MOTION TO DISMISS. 


At the outset, we are confronted by a motion to dis¬ 
miss filed on behalf of appellee, upon the ground that 
the order appealed from is not final. We submit that 
it is a final order, from which this appeal was properly 
taken, and respectfully invite the attention of the 
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Court to the opinion in the case of Chase vs . Driver, 
92 Fed., pp. 780, 783, in which Judge Sanborn com¬ 
mented on the difficulty in determining whatf decrees 
and decisions are final, and what are interlocutory, 
within the meaning of the acts of Congress, i In that 
case, the Court quoted from McGourkey vs.\Railway 
Company , 146 U. S. 536, as follows: 


“A decree is final which terminates the litiga¬ 
tion between the parties on the merits of the case, 
fixes their rights and liabilities, and leayes noth¬ 
ing to be done but to execute it, although the case 
may be referred to a master to state an! account, 
or to determine questions incidental to its execu¬ 
tion.’’ 

1 

In the case of The Testamentary Executor of Manuel 


Andry vs. Alexander Fourchy, reported in J Robin¬ 
son’s Reports (Louisiana), p. 332, the defendant 
prayed for an appeal from a judgment making abso¬ 
lute a rule which the plaintiffs had obtained against 
him to show cause why the sheriff should not proceed 
to the resale of a house and lot in the city of pTew Or¬ 
leans, which had been adjudicated to him, and why 
said resale should not be made at his risk afid peril. 
The appeal was refused and the defendant obtained a 
rule on the District Judge to show cause whj r a man¬ 
damus should not be issued directing him to allow a 
suspensive appeal. 

The matter was before the court on the rule against 
the Judge to show cause why a mandamus should not 
be issued directing him to allow an appeal from the 
judgment rendered by him. The Supreme (pourt of 
Louisiana held that the mandamus must be made abso- 

i 

lute and in the course of its opinion said: 
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“The Judge showed for cause: ‘That this is a 
suit for a partition; that the plaintiff’s testator 
was the owner of the lot of ground in this city, 
and the defendant owner of the building situated 
on said lot; that for the purpose of effecting a 
partition same was offered for sale with the con¬ 
sent of both parties for cash; that the defendant 
was the last &nd highest bidder; that the 
property was adjudicated to him; that he neg¬ 
lected to pay the price of the adjudication; that, 
after seventeen days had intervened, the plaintiffs 
took a rule in the District Court upon the defen¬ 
dant to comply with the adjudication aforesaid, 
or, in default thereof, to show cause why the prop¬ 
erty should not be resold at his risk; that said 
rule was, after argument, made absolute; that the 
only effect of the appeal prayed for would be to 
defeat the ends of justice; and that this Court 
could not possibly render another judgment than 
that rendered by the inferior court, to-wit, a de¬ 
cree for the sale of the property . 9 

“Whatever conviction our learned brother of 
the District Court may have, that the object of the 
appeal is only to defeat the ends of justice, and 
that this Court could not possibly render another 
judgment than that rendered by the inferior tri¬ 
bunal, the defendant’s claim to our action upon 
that judgment, could only be resisted under the 
impression which we at first received, that it could 
not work an irreparable injury to him, and that he 
could have relief at our hands after the sale, if he 
should be called upon to pay the difference be¬ 
tween the two prices, if the last was less than the 
first; but more mature reflection has lead us to 
the conclusion that the consequences of refusing 
our attention to i this claim now, may occasion an 
injury to him which he could never redress. The 
judge places both parties before us as joint own¬ 
ers of a piece of property, to the indivision of 
which they sought to put an end by sale. It was 
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adjudicated to the defendant. The resale which 
the District Court has ordered may pl^ce it in 
other hands from which the reversal of the judg¬ 
ment below could not displace it, and his title 
thereto, whatever it may be, would be irrevocably 
cancelled.” 

i 

In the case of Morris Respondent vs . Mor^nge, 38 
N. Y. P. 172, the action was brought to foreclose the 
defendant’s equity of redemption in mortgaged prem¬ 
ises. On the 10th of February, 1863, a judgment was 
entered at special term, directing a sale of the prem¬ 
ises for the satisfaction of the debt, wfith the qosts and 
expenses of the action, and that the defendant! pay any 
deficiency which might appear after the s^le. The 
Sheriff sold the premises, made his report thereof on 
the 25th of May, 1864, and the same was confirmed on 
the 27th of May, 1864. j 

The defendant insisted that the judgment] entered 
on the 10th of February, 1863, was only interlocutory 
and that the judgment did not become final [until the 
entry of the order confirming the report of thie sale on 
May 27th, 1864. j 

The Court of Appeals of New York held; 1 that al¬ 
though the order of February 10, 1863, directed that 
the defendant should pay any deficiency whijch might 
appear after the sale, nevertheless such a decree was 
final and not interlocutory, because of the £act that 
what was left to be done, namely, the assessing of the 
deficiency, was purely a ministerial matter ^nd could 
have been performed by ministerial officers] In the 
course of its opinion the Court said: 


“In Johnson vs . Everrett , 9 Paige 636, 
was made by the Vice Chancellor of the 


a decree 
Seventh 
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Circuit declaring the rights of the parties, and di¬ 
recting to account in conformity therewith, but 
reserving the consequential directions, and the 
question of costs, until the coming in of the mas¬ 
ter’s report. The decree was entered on the 25th 
of January, 1842, and on the 28th of the same 
month a copy thereof was served on the solicitor 
of the defendant, whose appeal was not entered 
until some time in the following May. The only 
question therefore was whether the decree was 
final as to the appellant, or was an interlocutory 
decree from which they should have appealed with¬ 
in the fifteen days allowed by the statute for ap¬ 
pealing from interlocutory orders and decrees of 
the Vice Chancellor. The Chancellor decided that 
the decree was interlocutory, on the ground that 
further directions and the question of costs were 
reserved until the coming in of the master’s re¬ 
port. But he adds if the decree in addition to the 
reference to the master to compute, etc., proceeds 
further and gives the usual directions in such 
cases that upon the coming in and affirmation of 
the report of the master the premises shall he sold 
and that the master pay the amount due out of the 
proceeds of sale, and directing the mortgagor to 
pay the deficiency, the decree is final although the 
mortgagor may have the right to except to the 
master’s report of the amount due.” 

In the case of St. Louis Iron Mountain and Southern 
Railroad Company vs. Southern Express Company, 
108 U. S. P. 24, the matter before the Court was a mo¬ 
tion to dismiss an appeal on the ground that the decree 
appealed from was interlocutory and not final. The 
facts, briefly stated, were that the Southern Express 
Company, an express carrier, filed its bill in equity 
against the Railway company to enjoin it from inter¬ 
fering with or disturbing the express company in the 
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business which it conducted over the railway com¬ 
pany’s lines, so long as the express company!paid ail 
lawful charges for the business. The court granted a 
preliminary injunction, and on the 25th of March, 
1882, entered a decree which provided substantially 
as follows, first, that it was the duty of the defendant, 
to carry the express matter of the plaintiff Company 
at a just and reasonable rate of compensation \ second, 
that inasmuch as the complainant represented to the 
court that since the commencement of the suit and the 
service of the preliminary injunction the defendant 
had, in violation of said injunction, made unjust dis¬ 
criminations against the complainant, and h^d made 
exorbitant charges for carrying express matter; that 
the court ordered that the complainant may hive leave 
hereafter to apply for an investigation of these and 
similar allegations, and for such order with res P ec ^ 
thereto as the facts, when ascertained, may justify; 
and for the appointment of a master to take proof and 
report thereon. j 

On the 29th of March the railway compan^ prayed 
an appeal which was allowed, and on the 15th of May, 
perfected by the approval of the necessary bond. Dur¬ 
ing the same term of the court, but after th^ appeal 
bond was accepted and approved the express Company 
moved the court to grant it the benefit of a reference 
authorized by certain sections of the decree, the sub¬ 
stantial part of which sections is hereinbefore £et forth, 
and a master was appointed to inquire into and report 
on the matters alleged. 

The cause having been duly docketed in the Supreme 
Court, the express company moved to dismisb the ap¬ 
peal on the ground that the decree appealed irom was 
not a final one. 
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The court held that the decree was final for the pur¬ 
poses of an appeal to that court, the court said: 

“A decree is final for the purposes of an appeal 
to this court when it terminates litigation between 
the parties on the merits of the case and leaves 
nothing to be done but to enforce by execution 
what has been determined. Under this rule we 
think the present decree is final. A suit was 
brought to compel the railway company to do the 
express company’s business. The controversy 
was about the right of the express company to re¬ 
quire this to be done on the payment of lawful 
charges. It was no part of the object of the suit 
to have it distinctly settled what these charges 
should be for all time. * * * The controversv 
which the express company has had referred to 
the master about the compensation to be paid for 
the transportation during the pendancy of the suit 
does not enter into the merits of the case. All 
such matters relate to the administration of the 
case, and the accounts to be settled under the 
present order are of the same general character 
as those of a receiver who holds property await¬ 
ing the final disposition of a suit. They are in¬ 
cidents of the main litigation, but not necessarily 
a part of it.” 

So too, in the instant case the court had defined and 
finally adjudicated the rights of the parties, namely, 
that appellant should comply with the terms of sale 
within a given time, and upon his failure so to do, the 
property should be resold and he should be held per¬ 
sonally responsible for any deficiency. 

Such a decree was in effect an order for specific per¬ 
formance of the contract on the part of the appellant 
and the fact that he was to be held liable for any de¬ 
ficiency was only an incident of the main litigation, 
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I 

namely, the judicial determination by the <!^ourt that 

* 

he was obliged to comply with the contract. 

In the case of Hill vs. Chicago and Evanston Rail¬ 
road Company, 140 U. S. 52, at page 54, the ceurt said: 

“We are of the opinion that the decree of June 
8, 1885, was a final decree within the mjeaning of 
that term in the law respecting the appellate juris¬ 
diction of this court as to all matters determined 
by it, and that they are closed against aiiy further 
consideration. It disposed of every matter of con¬ 
tention between the parties except as to ttie amount 
of one item, and referred the case to a master to 
ascertain that. It dismissed the bill against sev¬ 
eral defendants for want of equity and denied re¬ 
lief to the complainant upon all matters jin contro¬ 
versy except as to that amount and regained the 
case only as against the parties interested in that 
matter. The rights and liabilities of all the par¬ 
ties were in other respects determined.” 

In the case of First National Bank of Cleveland vs. 
Shedd, 121 U. S. P. 74, a motion to dismiss or affirm 
the appeal was presented to the court. The facts were 
that in the two suits for the foreclosure of two mort¬ 
gages of an insolvent railway which had, by n^andamus 
and crossbills, become practically consolidated, the two 
sets of trustees acting in harmony and in good faith 
and with the approbation of the holders of a majority 
of the bonds issued under each mortgage, procured the 
entry of a decree which ordered a speedy sple of all 
of the property covered by either or both nliortgages 
as being for the best interests of all concerne<jl, but left 
the conflicting claims as to the priority of liep and the 
amount of bonds issued to be settled by a subsequent 
decree or decrees. 
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The Supreme Court held that the court below had 
power to make this decree and that it was a final de¬ 
cree from which an appeal could be taken to the Su¬ 
preme Court of the United States, and it affirmed the 
action of the lower court. 

In the case of Chase rs. Driver, 92 Fed. 780, the 
facts were that complainant who was the owner of the 
equity of redemption in property which had been sold 
under deeds of trust filed a bill alleging the irregu¬ 
larity of such sales and praying for a resale, that the 
purchaser be held a mortgagee in possession, that an 
account be taken of the amount due on the mortgages 
and that the surplus proceeds be paid to complainant. 
He did not offer to redeem, nor question the validity 
of the mortgage debt. A decree was entered ordering 
a resale and referring the case to a master to state an 
account between the parties, conditioned on the filing 
of a bond by complainant for the payment of the costs 
and expenses in case sufficient was not realized on the 
sale. Complainant filed a bond, the property was re¬ 
sold and an order made confirming the sale. Subse¬ 
quently the master filed his report which was affirmed. 
The master in his report found that the land did not 
bring enough to pay the debt and the complainant filed 
exceptions to this report which were heard by the cour: 
and thev were overruled. This last decree was en- 

m/ 

tered on December 1st, 1897, and it was from this de¬ 
cree that the complainant appealed. When the appeal 

w~as allowed it was manv months too late to take an 

* 

appeal from the decree of sale or from the order con¬ 
firming it. The court, in holding that the decree of 
sale and the order confirming it was a final decree 
and not interlocutory said: 
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“But a decree which orders a judicial sale of 
specific property under which the title niay pass 
beyond the control of the court is final, and it can 
not be reviewed unless it is challenged by a direct 
appeal from it although it contains a provision re¬ 
ferring the case to a master to state the\ account 
between the parties preparatory to the application 
of the proceeds of the sale and to the adjudication 
of the costs Citing cases. “And an order which 
absolutely confirms a sale under such a decree is 
equally final and subject to review by a direct ap¬ 
peal from it.” ! 

j 

In the case of Maxwell vs. McDaniels, 184 fed. 311, 
the Court held that a decree which orders a! judicial 
sale of all property involved in the litigation ^nd fixes 
a time and place of sale is so far final as to be appeal- 
able. 

In the foregoing case the decree in question ascer¬ 
tained the amount due the holders of a first ijiortgage 
on a certain hotel and declared such sum to be a first 
lien thereon. The decree dealt in the same way with 
the second mortgage, and then directs that unless the 
debts thus far ascertained by the referee (the debtor 
being a bankrupt) are paid within thirty jiays the 
property shall be sold by the special receiver^ and the 
trustee in bankruptcy, who were appointed special 
commissioners to make such sale. It was ^rom this 
decree that the pending appeal was taken. Tjie appel¬ 
lees moved to dismiss the appeal alleging the decree 
was not final. The court said: 

i 

“This motion must be denied. The decree orders 
a judicial sale of all the property involved in the 
litigation. Under this decree the title will pass 
beyond the control of the court. It fixes | the time 


i 
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and place of sale. Such a decree is so far final 
that it is appealable.” Citing cases. 

So too in the case at bar upon a resale being made 
the title will pass beyond the control of the court, and 
in line with the rule laid down in the foregoing de¬ 
cision such a decree when it divests title is to be con¬ 
sidered as final and appealable. 

In the case of Kiehn vs. Dodge County, 19 Fed. Sec¬ 
ond P. 503, the court held that a judgment is not pre¬ 
vented from being final as respects review because 
jurisdiction is retained to pro rate proceeds of col¬ 
lateral and enforce contribution between co-sureties. 

It will thus be seen from the foregoing authorities 
that the fact that the cause is referred to a special mas¬ 
ter to make reports in conformity with the provisions 
of a decree does not prevent the decree from being 
final. Thus we dispose of the contention which the 
appellee has advanced that until the resale is had it 
can not be determined whether anything will be due 
and owing from the appellant. In the foregoing cases 
no one could foretell whether the master in his report 
would hold the party against whom the decree was 
entered responsible for the payment of certain sums, 
and if we are to accept the statement of counsel for the 
appellees as a test, it would have been obligatory on 
the part of the person aggrieved to await the master V: 
report to determine whether he was to be held respon - 
sible or not instead of taking the initiative and appeal¬ 
ing the decision of the court which fixed his liability 
and left the amount thereof to be determined by other 
proceedings in the case. The Supreme Court of the 
United States has held that where the case is referred 
to a master it does not prevent an appeal being taken 
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and if this is so how much more so should a Jparty be 
afforded the right of appeal from a decree wjiich def¬ 
initely determines his liability, and adjudicates all 
matters in controversy and leaves the pureljy minis¬ 
terial act of entering the amount of the deficiency, the 
only thing to be done in the case. Under the case of 
Chase vs. Driver, supra, the appellant would have been 
too late had he waited until the deficiency hadj been as¬ 
sessed against him, in noting his appeal to this Court. 

In the case of Cox vs. Graves, 55 Fed. (2d),jp. 217, it 
will be observed that the court says that the [final de¬ 
cree is one that decides all points in litigationj between 
the parties, leaving nothing to be judicially deter¬ 
mined. There is nothing to be judicially determined 
in the case before the court, as the only act left is the 
ministerial one of entering up any deficiency growing 
out of a resale of the property . 

The next case cited by counsel is the case of Gunder 
vs. Gunder, 208, Calif., 559. A reference to :hat case 
will show that it clearly was not a final decree! and con¬ 
sequently can not be considered in support of any con¬ 
tention made by appellee. The decree in question re¬ 
ferred the case to a referee and the decree provided 
that the referee’s report when filed should be subject 
to the court’s approval at which time the court would 
also render its final judgment in favor of the plaintiff 
and against the defendant in such amount as the court 
might find that the plaintiff is entitled to. 

We are rather amazed that counsel would cite the 
case of McGourkey vs. The Toledo By. Co., reported 
in 146 U. S. 536. In that case at page 549 the court 
clearly points out that if a decree fixed the rights and 
liabilities of the parties and refers the case to a mas¬ 
ter for a ministerial purpose only the decrei is final, 
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but if it refers a case to the master as a subordinate 
court and for a judicial purpose the decree is final. 
The court said: 

“The decree is final when ministerial duties 
only are to be performed to ascertain the sum 
due. ’ ’ 

This is exactly the contention which counsel for the 
appellant are raising, namely, that the computation of 
the deficiency is a purely ministerial act and conse¬ 
quently the decree in so far as it requires him to com¬ 
ply with the terms of sale or else suffer the property to 
be resold is final. 

In the case of Perkins vs. Fourniquet, 6 How. 206, 
cited by appellee, the court said, page 204: 

“And when the decree decides the right to the 
property in contest and directs it to be delivered 
up by the defendant to the complainant, or directs 
it to be sold, or directs the defendant to pay a cer¬ 
tain sum of money to the complainant and the com¬ 
plainant is entitled to have such decree carried 
immediately into execution, the decree must be re¬ 
garded as a final one to that extent, and author¬ 
izes an appeal to this court, although so much of 
the bill is retained in the circuit court as is neces¬ 
sary for the purpose of adjusting by a further 
decree the accounts between the parties pursuant 
to the decree passed.’’ 

An examination of the foregoing case will clearly 
disclose that it does not support appellee’s contention, 
but is favorable to the propositions herein advanced 
on behalf of appellant. 

The remaining case cited by appellee, namely, United 
States ex rel. Phillips vs. Bailey , 57 App. D. C. 287, 
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is not in point because in that case the court Sin its de¬ 
cree referred the cause to the auditor and j the pro¬ 
visions of the decree clearly show that the matter was 
being referred to the auditor as a subordinate court 
and for a judicial purpose, namely, to take testimony 
and to report to the court the amount of profits, inter¬ 
est, etc., realized from the sale of certain lumber. Man¬ 
ifestly, until the testimony was taken and the report 
made to the court, there was no final decree, as the 
auditor was not acting in a purely ministerial way, but 
was hearing the matters covered by the ordei^ of refer¬ 
ence as a subordinate court and for a judicial pur¬ 
pose. | 

The other cases cited by counsel for appellee have no 
application to the case at bar, and consequently an 
analysis of them will subserve no useful purpose.' 

Upon the foregoing authorities we submit] that the 
order appealed from was final, and that th^s appeal 
will lie. | 

ARGUMENT ON ASSIGNMENTS OF EfeROR. 

Both assignments of error are addressed tj> the con¬ 
tention that because of the changed conditions! disclosed 
by the record, it was not equitable to require appellant 
to purchase this real estate. 

It is not disputed that the original offer to I purchase 
the property contemplated the erection of jm apart¬ 
ment house thereon, and that it would be necessary to 
negotiate a building loan of several hundred | thousand 
dollars before appellant could devote the property to 
such purpose; that at that time such building loan was 
possible of procurement; that in the internal which 
elapsed between the offer to purchase and the | dismissal 
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of the special appeal, profound economic changes had 
occurred in the District of Columbia, as the result of 
which it had become impossible to finance the apart¬ 
ment house project, and impracticable for appellant 
to devote the real estate to apartment house purposes 
with any reasonable expectation of success. On the 
contrary, conditions had changed to such an extent 
that it became practically assured that such contem¬ 
plated enterprise would be unsuccessful, (r. 50-65) 

The order directing appellant to purchase the prop¬ 
erty, being an order requiring his specific perform¬ 
ance of his offer to purchase, should not have been 
made in view of the fact that it was made apparent to 
the Court that to do so imposed an inequitable burden 
upon appellant. 

This Court has declared that specific performance 
is not a matter of right, and will never be decreed 
where it is inequitable to do so. Raidings vs. Collins. 
36 App. D. C., 72; also Lenman vs. Jones , 33 App., 7. 

In Bride vs. Reeves, 40 App. D. C., 473, this Court 
affirmed the decree of the Supreme Court of the Dis¬ 
trict of Columbia, dismissing a bill for specific per¬ 
formance of a contract to convey land, where there had 
been a delay in enforcing the contract, during which 
time the land had greatly increased in value. 

A case which we believe sustains our contentions in 
the case at bar is Willard vs. Tayloe, 8 Wall., 557. The 
purchaser attempted to settle his purchase with cur¬ 
rency which had been depreciated during the Civil 
War, and demanded specific performance, but the 
Court declined to decree specific performance unless 
the purchaser was willing to pay the purchase money 
in gold. 
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In the case last above cited, the Court declined spe ¬ 
cific performance because of the depreciation in value 
of the money to be paid for the real estate; m the in¬ 
stant case there has been a similar depreciation in the 
value of the real estate. The principle involved, 
namely, that the Court will not order specific jperform- 
ance where conditions have changed so as tjo render 
the contract unduly burdensome upon one pa^ty or af¬ 
fording an undue advantage to the other, is applicable 
to the case at bar. ! 

Upon the record, as made in the Court l|elow, we 
contend that the order appealed from was entered in 
error and should be reversed. | 

| 

Respectfully submitted, ! 

Milton Strasburg^r, 

Roger J. Whitefo^d, 
Attorneys for Appellant. 

i 
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Statement of Facts. 

I 

The statement of facts submitted by counsel I for appel¬ 
lant in his brief is incomplete in several material respects. 
The pertinent facts bearing on this appeal may be chron¬ 
ologically summarized as follows: 

A bill for partition by sale of the eight bricjk dwelling 
houses involved in this cause was filed by Lillie jf£. Vertner 
Jones, on May 19, 1931 (R. 1-5). The court on| October 7, 
1931, entered a decree for sale of the property and ap¬ 
pointed appellee Harry A. L. Barker, as trustee, to make 
the sale (R. 5-6). On November 23,1931, appellee reported 
a sale of the property at public auction to Ma^y Sawaya 
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for the price of $53,250, she having been the highest bidder 
at the auction sale (R. 6-7). On the same date one H. M. 
Bowers (later disclosed to be the agent for the appellant, 
Cafritz Company) submitted an offer in writing to the ap¬ 
pellee trustee to purchase the property for the price of 
$58,600, one-third of the purchase money to be in cash and 
the balance to be paid in two equal installments and to be 
represented by the promissory note of the purchaser, pay¬ 
able in one and two years, with interest at 6 percent, secured 
by a deed of trust on the property sold. A deposit of $1,000 
accompanied said offer (R. 29-30). This offer was called to 
the attention of the court, and on November 23, 1931, the 
court entered an order vacating the sale to Mary Sawaya, 
directing the trustee to accept the offer of H. M. Bowers, 
and ratifying the sale to H. M. Bowers for $58,600 (R. 8). 

On December 4, 1931, Mary Sawaya filed her petition to 
vacate the last mentioned order and to award the property 
to her (R. 8). H. M. Bowers answered this petition, and 
in her answer said in part: 

“This respondent says that the sum of $53,250 does 
not represent the fair market value of said prop¬ 
erty * * *, and that the court’s discretion was 

wisely exercised in order to secure for the owners a 
fair price for the parcels of real estate aforesaid. Re¬ 
spondent is ready and willing to pay the purchase price 
and otherwise comply with the order of this court in 
the premises.” (R. 10-11.) 

On February 29, 1932, the court finally denied the peti¬ 
tion of Mary Sawaya to vacate the sale to H. M. Bowers, 
from which order Mary Sawaya noted an appeal and filed 
a cost bond (R. 15-16). Mary Sawaya petitioned the Court 
of Appeals for allowance also of a special appeal from the 
order of November 23, 1931 (confirming the sale to H. M. 
Bowers), and from the order of February 29,1932 (refusing 
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to set said sale aside), and Bowers filed objections to the 
allowance of said special appeal. (See allegations in peti¬ 
tion of appellee filed October 11, 1932, admitted by H. M. 
Bowers; R. 32, 52.) The petition of Mary Sajwaya for spe¬ 
cial appeal was thereafter allowed (R. 16-17). 

On March 29, 1932, H. M. Bowers filed a petition asking 
the court to stay the decree relating to the jsale and con¬ 
veyance of the property until the determination of the 
special appeal. The petitioner, Bowers, requested 4 c that 
the rights of petitioner be preserved in the premises until 
such time” (R. 17-19). Attached to the petition and made 
a part of it was a letter from Milton Strasbu^ger, attorney 
for Bowers, dated March 25, 1932, and directed to the 
appellee, as trustee, in which Strasburger saiil: “The offer 
of H. M. Bowers being conditioned upon acceptance and 
approval by the court, I respectfully request “that it be 
understood between you and H. M. Bowers that the time 
of performance of the contract await the final action of the 
court of appeals” (R. 19). In accordance with the request 
of Bowers the court on March 30, 1932, ordered that the 
appellee should not convey the property until the determi¬ 
nation by the court of appeals of the spedial appeal of 
Mary Sawaya, the said order providing “thal| the rights of 
Helen M. Bowers and Mary Sawaya be, and the same are 
hereby, reserved, pending said appeal” (R. 2l). 

On September 28, 1932, Mary Sawaya dismissed her spe¬ 
cial appeal (R. 22). On the next day the appellee, as trus¬ 
tee, notified H. M. Bowers and her attornep, in writing, 

i 

of the dismissal of the appeal, called upon petitioners to 
consummate the sale and stated that he wa$ prepared to 
deliver a deed to the property. See paragraph 8 of petition 
of appellee filed October 11, 1932, and admission in answer 
of H. M. Bowers, R. 34, 53.) 


i 

i 
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Thereafter on October 3, 1932, Bowers filed a petition 
for leave to withdraw her offer to purchase the property 
(R. 22); and on October 11, 1932, the appellee, Barker, as 
trustee, filed a petition requesting that the court direct the 
purchaser to comply with the terms of sale (R. 38). The 
only substantial ground on which Bowers sought relief 
from the contract of sale was her allegation of a change 
in economic conditions during the ten months which had 
elapsed since November 23, 1931, the date of the original 
order ratifying the sale. Rules to show cause were issued 
on each of these petitions (R. 28, 38-39), and the appellee, 
Barker, having stated in his petition that he had recently 
been informed that Bowers was acting for Morris Cafritz 
or for the Cafritz Company, the rules on this petition were 
extended to these last named persons (R. 38-39). 

The Cafritz Company, on October 24, 1932, filed an 
answer to the petition of the appellee, Barker, admitting 
that it was the real party in interest for which Bowers had 
acted, and asking that it be relieved of the contract of sale 
on the alleged grounds set out in appellant’s brief (R. 55). 
Thereafter, upon hearing of the cross petitions and the 
returns made thereto, the court on November 18. 1932, 
entered an order denying the prayers of the petition of 
H. M. Bowers and directing Cafritz Company to comply 
with the terms and conditions of the aforesaid sale to H. 
M. Bowers of the property involved, within ten days from 
the date of said order. The order further provided that 
in the event Cafritz Company and its officers should fail to 
comply with such sale within ten days, the appellee should 
resell the property at the risk and cost of the Cafritz Com¬ 
pany (R. 65-66). From this order the appeal which is now 
pending was taken by the Cafritz Company as appellant. 



ARGUMENT. 


1. Motion to Dismiss. 

* 

Counsel for appellant in his brief devotes hll but the 
last two pages of his argument to support jtheir con¬ 
tention that the order herein appealed from is a 'final order 
and is, therefore, not subject to the motion to dismiss here¬ 
tofore filed by the appellee. The brief of the appellee in 
support of the motion to dismiss this appeal is Already on 
file with this court, and the appellee does not wUh to sub¬ 
mit any further argument in support of the pending mo¬ 
tion. This brief is devoted to discussion of the merits of 

i 

the appeal, assuming for the purposes of this argument 
that the order from which this appeal is taken Was a final 
order. j 

2. The purchaser sought and acquiesced in the delay in 
performance of which he now seeks to complain, and, there¬ 
fore, is not entitled to relief. j 

I 

The original order of the lower court ratifying a judicial 
sale to H. M. Bowers of the real property involved in this 
cause was entered on November 23, 1931 (R. 8).j The peti¬ 
tion of Bowers seeking leave to withdraw her offer to 
purchase the property was filed on October 3, 1^32, slightly 
more than ten months after the original acceptance of her 
offer (R. 22). Bowers alleges in her petition that by rea¬ 
son of said delay it would be unjust and inequitable to 
insist upon a consummation of the sale because (a) the 
offer of purchase provided for a sale within Ihirty days 
from November 23, 1932; (b) economic and rental con¬ 
ditions in the District of Columbia have materially changed 
and values of real estate have been impaired du|ing the ten' 
months which have elapsed; (,c) the offer to purchase the 
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property was made with a view to the immediate erection 
of a modern apartment house, and due to economic con¬ 
ditions the purchaser claims she is unable to finance the 
erection of an apartment house. The purchaser then makes 
this statement as a ground for release of her contract to 
purchase: 

“The time for the completion of the contract beyond 

the thirtv davs mentioned in the offer was at no time 
*■ * 

extended by petitioner.’’ (R. 24.) 

Appellee respectfully submits that the last montio^M 

statement of Bowers is shown bv the record to be un- 

true; that the delay in completing the performance of 

the contract was due almost wholly to the action of the 

* 

purchaser, and that the purchaser requested, consented to, 
and approved the very delay in performance of which her 
principal now seeks to complain. 

It will be noted that} after the order of November 23, 
1931, confirming the sale made on the higher bid of H. M. 
Bowers, a period of eleven days elapsed (i. e., until Decem¬ 
ber 4, 1931) before Mary Sawaya, the disappointed bidder, 
filed her petition to vacate the order ratifying the sale (R. 
8). During this period the title to the property was in no 
way under attack and Bowers could have demanded and re¬ 
ceived from the trustee at any time a deed to the property 
upon payment of the purchase price, which deed would 
have been free from any possible claim on the part of 
Mary Sawaya. Bowers did not make such request, but 
after Sawaya, the disappointed bidder, had filed her peti¬ 
tion to vacate the order ratifying the higher sale, Bowers 
answered and objected to the petition (R. 10) and stated 
that she stood ‘ ‘ ready and willing to pay the purchase price 
'and otherwise comply with the order of this Court in the 
premises” (R. 11). 
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I 
I 

The lower court, on February 29, 1932, overruled 
Sawaya’s petition and again confirmed the saie of Bowers 
(R. 15-16). This order was in conformity with Bowers’ 
expressed wish, but Sawaya, the disappointed bidder, 
noted an appeal (R. 16). No supersedeas |bond having 
been filed by Sawaya, the appellee-trustee, <jm March 28, 
1932, requested the purchaser to comply with; the terms of 
sale and take the property (R. 20-21). j 

It will be noted that on this date, March jj8, 1932, and 
at all times thereafter, the appellee-trustee was ready, will¬ 
ing and able to convey to the purchaser a good record title 
to the property in accordance with the terms of sale. No 
supersedeas bond having been filed by Maily Sawaya in 
connection with her appeal from the order of February 29, 
1932, or from her special appeal from the order of Novem¬ 
ber 23, 1931, those orders stood unrevoked ahd final in so 
far as the parties were concerned, and the purchaser could 
have received from Barker, as trustee, a gpod and inde- 
feasible title to the property regardless of the ultimate dis¬ 
position of Sawaya’s appeal. I 

D. C. Code, Title 24, Sec. 271. | 

Sechrist v. Bryant, 52 App. D. C. 286. 

Fletcher v. Kellogg , 55 App. D. C. 97. j 

McLaughlin v. Braitmayer (Sup. Ct. of D. C.), 54 
Washington Law Reporter, 279. 

But although Bowers did not wish to takej the property 
pending an appeal, inasmuch as despite the forgoing authori¬ 
ties her counsel was of the opinion that thO appeal con- 

i 

stituted a cloud on the title (see Bowers’ petition, R. 18), 
she nevertheless did not want to give up her purchase. 
Accordingly, she filed a petition on March 2^j, 1932 (R. 17- 
21), setting forth that in view of the conditions mentioned 
“ great confusion would result if she should c|ose the trans¬ 
action during the pendency of the special (appeal and 
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she attached to her petition copy of a letter which her at¬ 
torney had addressed to Mr. Barker, as trustee, in which 
it was said: 

“The offer of H. M. Bowers being conditioned upon 
acceptance and approval by the court, I respectfully 
request that it be understood between you and H. M. 
Bowers that the time of performance of the contract 
await the final action of the court of appeals.’’ (R. 19.) 

In her petition Bowers prayed for an order “staying the 
decree of this Court relating to the sale and conveyance of 
said real estate until the special appeal has been disposed 
of by the court of appeals”; and Bowers, the petitioner, 
then requested “ that the rights of petitioner he preserved 
in the premises until such time”. 

Upon consideration of this petition of Bowers requesting 
an extension of time for performance of her contract, the 
court, on March 30, 1932,i ordered the appellee-trustee not 
to convey the property involved in the order of November 
23, 1931, “until the special appeal has been determined by 
the court of appeals”, and the court further ordered “that 
the rights of Helen M. Bowers and Mary Sawaya be, and 
the same are hereby, reserved, pending said appeal” 
(R. 21). 

The Sawaya appeal remained pending for a period of 
approximately six months from March 29, 1932. During 
this period Barker, as trustee, was in contact with the attor¬ 
ney representing the purchaser of the property 1 1 and at no 
time during said period did he even as much intimate that 
his client had no intention of consummating his purchase, 
but to the contrary always led respondent to believe that 
his client was desirous of consummating said purchase and 
would do so just as soon as Mary Sawaya’s appeal was dis¬ 
posed of. * * * ” (See answer of Barker, trustee, R. 49.) 
On September 28, 1932, Sawaya dismissed her appeal and 
the next day appellee, as trustee, requested Bowers to carry 



out the sale. It was not until October 3, 1932, j that Bowers 
filed her petition for leave to withdraw her offer to pur¬ 
chase the property on the grounds heretofore {mentioned. 

From the foregoing record it is apparent tlfat on March 
28, 1932, Bowers, as the record purchaser of the property 
at the judicial sale, affirmed her contract an(l specifically 
sought an extension of time for its performance; that the 
extension of time requested was to be measured by the 
pendency of the Sawaya special appeal; that! this request 
of Bowers was approved by the court; and that after the 
dismissal of the special appeal Bowers for tjhe first time 
asked the court to relieve her of the contract of her own 
choosing. 


It is respectfully submitted that Cafritz Company, 
Bowers’ principal, cannot now be heard to say that it 
should be relieved from the contract on the ground that 
there has been an unwarranted delay in its performance. 
The appellee, as trustee, was at all times reacjy to perform 
the contract, and made tender of performance on every 
proper occasion. But even had the trustee in this case 
failed to do so, the purchaser could not under ^hese circum¬ 
stances be thereby relieved from her contract, j As was said 
by this Court in the case of Griffith v. Stewart , ^1 App. D. C. 
29, 43 (a case in which specific performance ofj a real estate 
contract was decreed): 


“One party cannot refuse or fail to d^ his part at 
the proper time, and defend against the jaction of the 
other party by proving contingencies that might have 
prevented the other party from complying! with his part 
of the agreement. One party cannot make !his own negli¬ 
gence the basis for defeating the other parW. When one 
party has been negligent in performing his part of the 
agreement, he is estopped from coming iifto a court of 
equity and basing his defense upon contingencies that 
might have prevented the other party froin keeping his 
agreement had he been called upon to do ^o.” 
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See also 47 C. J. 537: 

“ Before the purchaser can rely on delay as ground 
for relief, he must allege and prove an offer on his part 
to perform the contract.” (Citing cases.) 

See also Batchelar v. Batchelar, 244 N. Y. 274. 

3. Appellant has shown no adequate grounds to entitle it 
to relief from the contract of purchase by reason of the 
alleged delay. 

Even if it be assumed for purposes of argument that the 
appellant’s agent, H. M. Bowers, had not consented to and 
acquiesced in the ten months delay elapsing from the date 
when the offer of November 23, 1931, was to have been per¬ 
formed, according to its terms, it is submitted that no ade¬ 
quate grounds have been shown by appellant to warrant 
this Court in reversing the decree of the chancellor below 
that the appellant carry out the contract to purchase the 
property. Appellant bases its contention on the allegations 
that the original offer to purchase contemplated the erec¬ 
tion of an apartment house on the property and the nego¬ 
tiation of a building loan for this purpose; that between 
November 23, 1931, and October 3, 1932, general economic 
conditions had so changed that the values of real proper¬ 
ties in general had depreciated, and that it had become im¬ 
possible for appellant to finance an apartment house proj¬ 
ect or to devote the real estate to apartment house purposes 
with reasonable prospects of success. It will be noted that 
neither appellant nor H. M. Bowers has made any allega¬ 
tion whatever to the effect that the specific value of the real 
property involved in this suit declined during the period in 
question, the statements on this subject being limited to 
real estate values generally. In fact it appears from the 
record that the property involved consisted of eight 
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dwelling houses, and appellant has made nb showing of 
changed economic conditions as affecting the vblue of these 
particular properties. It appears that the rejutal of these 
houses remained unchanged from the date ofj the original 
offer throughout the entire period in question. | (See answer 
of Barker, trustee, par. 11 ( b ) R. 46.) It is submitted that 
in fact values of real estate in the District of Columbia 
did not decline during the period referred to, and had on 
November 23, 1931, already reached the low l^vel of which 
appellant now complains—a fact of which ijhis Court is 
asked to take judicial notice. (See dissenting opinion of 
Mr. Justice Brandeis, New State Ice Co. v. Ljebmann, 285 
U. S. 306, 76 L. Ed. 769.) i 

. . i 

It is admitted that the granting or refusing of specific 
performance of a contract for sale of real estate, whether 
it be a private contract or a contract of judicial sale, rests 
within the sound discretion of the chancellor. 

Lenman v. Jones, 33 App. D. C. 7. 

Robb v. Crawford, 56 App. D. C. 394. 

1 

But certain principles with respect to the effect of delay 
in the right to specific performance have been laid down by 
this Court which, it is submitted, are applicable to the in¬ 
stant case, and which show beyond a doubt t^iat the court 
was right in decreeing specific performance herein. 

It has been held that the mere fact that disappointing 
conditions have intervened, or that the purchaser has paid 
too high a price for the property, are no grounds for with¬ 
holding confirmation of a judicial sale. j 

This Court said in the case of Crowley vj Croxdey, 56 
App. D. C. 341, 342: j 

“Unlike a contract between individuals, a judicial 
sale is made pendente lite, with the coujrt as vendor, 
until there is a judicial confirmation of the sale. The 
contract growing out of a judicial sale is not, there- 
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fore, rendered unenforceable by the lapse of merely 
sufficient time to procure a confirmation of the sale; 
hence the fact that a party may have purchased the 
property at a price in excess of its value, or disap¬ 
pointing conditions may have intervened, would be no 
defense against prompt confirmation.” 

Appellant cites the case of Willard v. Tayloe f 8 Wallace, 
557, as sustaining its contention, but the appellant has erro¬ 
neously interpreted that case. It is not true that the court 
declined specific performance in that case. The Supreme 
Court of the United States, on the contrary, decreed that 
there should be specific performance of the contract, but 
that payment for the property should be made in gold coin 
and not in depreciated greenbacks. The property involved 
in the case of Willard v. Tayloe had greatly increased in 
value since the date of the contract, but the Supreme Court 
held that even though this increase had exceeded the esti¬ 
mate made by the parties that circumstance furnished no 
ground for court interference with their contract. As was 
said by Mr. Justice Field in delivering the opinion of the 
court: 


“The question, in such cases, always is, was the con¬ 
tract, at the time it teas mad-e, a reasonable and fair 
one? If such vrere the fact the parties are considered 
as having taken upon themselves the risk of subsequent 
fluctuations in the value of the property, and such 
fluctuations are not allowed to prevent its specific en¬ 
forcement.” (Italics ours.) 

In the instant case there can be no question that the 
contract at the time it was made was reasonable and fair 
for the purchaser. In fact Bowers on December 4, 1931, * 

one week after the sale (R. p. 11), and again on March 29, 
1932 (R. p. 17-21), expressed her satisfaction with the con¬ 
tract and her willingness to comply with its terms. Under 
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these circumstances the alleged changed economic condi¬ 
tions during the months following March 29,j 1932, would 
not entitle the purchaser to relief from heh bargain, as 
the possibility of such changes must be considered as hav¬ 
ing been in the contemplation of the parties at the time 
the contract was made. 

Nor does the fact that appellant claims it isjunable prop¬ 
erly to use the property for the purposes whicji it now says 
were originally intended, i . e., the erection of ^n apartment 
house, furnish a ground for its repudiation of | the contract. 
In the first place it will be noted that there Is nothing in 
the original offer made by Bowers on Novenjiber 23, 1931 
(R. 40), stating the purpose for which the property was to 
be used, and it was not until October 3, 1932, in the peti¬ 
tion of the purchaser to be relieved from thfe contract of 
sale, that the purchaser referred to the alleged purpose to 
erect an apartment house on the property. 

The conduct of the purchaser prior to October 3, 1932, 
indicated, if anything, that the original purpose of the 
purchase was for investment purposes rather than imme¬ 
diate construction of an apartment house. Ifhe property 
in question, as has been stated, was improved by eight 
brick dwelling houses. The offer of the purchaser speci¬ 
fied that the purchaser would give back deferred purchase 
money notes to be secured by a deed of trust on the prop¬ 
erty sold, for two-thirds of the purchase price, said notes 
being payable in one and two years after their date (R. 
40), thus belying the allegation later made ihat the pur¬ 
chaser intended to refinance the property atj once in con¬ 
nection with the construction of an apariment house. 
Under the terms of the original Bowers otter, the pur¬ 
chaser would not have been permitted to pa^ off the pur¬ 
chase money trust until its maturity, except wi|th the consent 
of the holders of the notes, and the alleged inability to pro- 
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cure a construction loan on October 3, 1932, was, therefore, 
wholly immaterial under the existing contract between the 
parties. Furthermore, as was said by the court in the case 
of Riggs v. Pursell, 66 N. Y. 193: 

44 The purchaser at a judicial sale ‘will not be suf¬ 
fered to speculate at such sale, and if he happens to 
make a bad bargain, to repudiate it and abandon his 
purchase on some nice or immaterial objection. If he 
gets substantially what he bargained for he must com¬ 
plete the purchase and take his deed . 9 9 9 

Finally, even if it be conceded that the value of the prop¬ 
erty here involved has substantially depreciated between 
the date of the original offer of Bowers and the date when 
she sought to rescind her contract, such depreciation in 
value furnishes no ground for relieving the purchaser of 
the contract. The delay during the pendency of the appeal 
was only six months from March 29,1932 (the date on which 
the purchaser had expressed her willingness to comply with 
the sale), which delay could certainly not be considered an 
unreasonable one; and under such circumstances the courts 
have uniformly held that the contract should be enforced. 

In the case of Weber vj Wiley, 111 Neb. 587, the Farmers 
Bank of Stapleton, purchaser of mortgaged property at a 
sheriff’s sale held under the mortgage, sought relief from 
its bid and the return of its deposit, claiming that the prop¬ 
erty had depreciated in value during a seven-months period 
between the date of sale and the date of final confirmation. 
The confirmation of the sale had been delayed due to objec¬ 
tions of certain parties on the ground that the price was 
inadequate. The Bank contended also that on account of 
the stringency in the money market it had lost a resale of 
the property to a person who would have been able to have 
procured a loan on the land and who would have repur¬ 
chased it from the bank. The appellate court in affirming 
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the decision of the chancellor requiring the baiak to comply 
with the sale, said: 

“A reasonable delay incident only to jan adjudica¬ 
tion of the objections does not necessarily! constitute a 
ground for relieving a bidder from his obligations as 
such. Besides, the bank itself concedes that it could have 
consummated its purchase as late as July, 1921. The 
objections to confirmation were submitted to the Dis¬ 
trict Court July 6, 1921, but not adjudicated until De¬ 
cember 2, 1921. From all the circumstances it seems 
more logical to hold, therefore, that thej delay which 
prevented the bank from reselling the laiid at a profit 
was incidental to litigation in Lincoln County under 
conditions not attributable to the sheriff or to any 
suiter. Considered from the standpoint of the entire 
record, the decree of the District Court j seems to be 
correct. Affirmed. ’ ? 

To the same effect see 
Kummer v. Rummer, 112 Neb. 220. 

Parrott v. Dickson (S. C.), 148 S. E. 704; 63 A. L. R. 

965. 

Allen v. Hayes, 309 Ill. 374; 141 N. E. 1881 

i 

i 

For the foregoing reasons it is respectfully submitted 
that the decree of the lower court should be Affirmed. 

Edmund D. Campbell, 
Attorney fo\r Appellee. 

Douglas, Obear & Douglas, j 

Of Counsel. 


(3779) 


